








The Journal of the Bar Associa- 
tion of the State of Kansas 


VOL. 4 MAY, 1936 No. 4 








Published Quarterly, August, November, February and May, by the 
Bar Association of the State of Kansas. 
$3.00 Per Annum Members $1.50 Single Copy $1.00 








Address ications to W. E. Stanley, 830 First National Bank Building, or 
The Journal Publication Office, 319 South Market, Wichita, Kansas. 


Entered as Second-Class Matter, August 20, 1932, at the Post Office at 
Wichita, Kansas, under the Act of March 3, 1879. 


Copyright 1952, by Journal of the Bar Association of the State of Kansas. 











Two Notable Rhode Island Trials 
By Samuet E. Bartiett, Ellsworth, Kansas 


In September, 1786, a case was tried before the superior court of judica- 
ture, at Newport, Rhode Island, in which the constitutionality of an act of 
the general assembly of that state was challenged. The case is entitled Trevett 
against Wheeden and is reported in 4 American State Trials 548-583. Ten days 
later the judges of the superior court of judicature were summoned to appear 
before the general assembly of Rhode Island “to render their reasons for ad- 
judging an act of the general assembly unconstitutional and so void.” The 
trial of the judges is reported in 4 American State Trials 584-599. 

As these two trials were the occasion for a very early and thorough pre- 
sentation of constitutional and judicial principles which have since become 
generally accepted as not only sound but basic, the cases are of historical im- 
portance. As the principles which were in this early period of our history 
asserted and declared as fundamental in our constitutional system are now 
being questioned anew in some parts of the country, it may not be inappropri- 
ate to re-examine the records of these trials and to re-study the principles de- 
clared and the conclusions reached. It is believed that such a pursuit may prove 
both interesting and beneficial. 

As stated, the trials took place in 1786; and the year is significant. It was 
three years after the treaty of peace which brought to a close the American 
Revolution and by which Great Britain recognized the independence of the 
original thirteen states. It was three years before the adoption of the federal 
constitution and the establishment of the national government. And it was 
another year after the establishment of the national government before Rhode 
Island ratified the national constitution and became a member of “this Union”. 

Rhode Island was therefore, in 1786, a free and independent state with 
all the attributes of sovereignty. Unlike most of the other states, Rhode Island 
did not frame a state constitution at the close of the Revolution but retained its 
colonial charter of 1663 as the instrument of government under which the 
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state functioned until 1844 when its present constitution was adopted. The fol- 
lowing paragraph from the charter of 1663 claims our particular attention: 

“That all and every the subjects of us, our heirs and successors, which are 
already planted and settled within our said colony of Providence Plantations, 
which shall hereafter go to inhabit within the said colony, and all and every 
of their children, which have been born there, or on the sea going thither, or 
returning from thence, shall have and enjoy all liberties and immunities of 
free and natural subjects, within any of the dominions of us, our heirs or suc- 
cessors, to all intents, constructions and purposes whatsoever, as if they, and 
every of them, were born within the realm of England.” 

It is clear that the foregoing was declaratory of the Magna Charta and 
other fundamental laws of England, and the following act of the general as- 
sembly was during this critical period included and perhaps considered as 
the most valuable part of the political structure of the state: 

“, . . that no freeman shall be taken or imprisoned, or be deprived of his 
freehold or liberty, or free customs, or be outlawed, or exiled, or otherwise de- 
stroyed, nor shall be passed upon, judged or condemned, but by the lawful 
judgment of his peers, or by the laws of this colony: and that no man, of what 
estate or condition soever, shall be put out of his lands and tenements, nor 
taken, nor imprisoned, nor molested, without for it being brought to answer 
by due course of law. And that all rights and privileges, granted to this col- 
ony by his majesty’s charter; be entirely kept and preserved to all his maijesty’s 
subjects, residing in or belonging to the same.” 

In this post-revolutionary period depression had definitely set in. Money 
had become scarce in Rhode Island and a political party was formed whose 
idea was that paper money could be forced, by legislative act, to take the place 
of gold or silver. This political party had obtained control of the general 
assembly of the state. 

Laws were accordingly passed establishing a state bank to issue 100,000 
pounds of paper money to be loaned to the farmers on their land at four per 
cent and to be legal tender for all debts. Merchants refused to take the paper 
money for goods sold or in payment of debts. The general assembly then 
passed an act which provided that any person who refused to take the money 
at par shall be fined one hundred pounds and be forever incapable of holding 
a public office. The act was still ineffective, and another act was passed that 
all offenders against the act should be tried within three days after the com- 
plaint was made. No jury was to be allowed, no appeal from the decision of 
the trial court was permitted, and the offender was forthwith to be sent to jail. 

John Trevett, a cabinet-maker, purchased some meat from John Wheeden, 
a Newport butcher, and tendered him paper money of the state in payment. 
Wheeden refused to accept it at its par value, and an information charging 
violation of the law was lodged against him. The hearing began almost im- 
mediately. It was to be a test case. 

The court, as it was constituted at the time of the trial, consisted of Hon. 
Paul Mumford, chief justice, Hon. Joseph Hazard, Hon. Thomas Tillinghast, 
and Hon. David Howell, associate justices. It was an able court. The chief 
justice was a graduate of Yale, had an enviable record as soldier, legislator, 











Two Noras_e Ruope IsLanp Trias 279 


and judge, and was afterwards lieutenant governor of the state. Justice Hazard 
had been a member of the general assembly and had attained the rank of 
lieutenant colonel in the revolution. Justice Tillinghast likewise -had experi- 
ence as legislator, soldier, and judge, and later became a member of congress. 
Justice Howell was a graduate of the college of New Jersey, had been profes- 
sor of mathematics at Brown University, and professor of law for thirty-four 
years. He later became United States district judge for Rhode Island. It was 
indeed a court worthy of the questions presented to it for determination. 

McMaster in his History of the United States has given us a vivid account 
of the scene at the trial. He says: 

“When the day of trial came, the benches in the courtroom were packed, 
every inch of standing room was taken, while a great crowd unable to get in 
stood under the windows, or jostled each other about the doors. Each side 
was represented by able counsel, for the contest was in truth not between 
Trevett and Wheeden, but between those who, having mortgaged their lands 
for the paper issue, now struggled hard to keep it at par, and those, who re- 
calling the disastrous times in 1779, struggled hard to prevent a shilling of 
the paper from ever getting out of the hands of its holders. The first day was 
taken up in listening to counsel on each side. The excitement of the audience 
was intense. The debate was warm and conducted with great animosity.” 

The defense was ably represented by James M. Varnum and Henry Mar- 
chant. The former was a graduate of Brown University, brigadier general, and 
afterwards became a member of congress. Mr. Marchant had .been attorney 
general of the colony and later became a United States district judge. 

The argument for the defense will be briefly summarized. The principal 
contentions were that, by the act, the court was not authorized or empowered 
to impanel a jury to try the facts connected with the information; that trial 
by jury was a fundamental and constitutional right guaranteed to the people 
of that state; that the legislature derived all its authority from the constitu- 
tion, had no power to make laws but in subordination to it, and could not in- . 
fringe or violate it; that the act was therefore unconstitutional and void; and 
that the court had the power to judge and determine what acts of the general 
assembly were agreeable to the constitution and could not consider this act 
as the law of the land. Mr. Varnum began his address to the court thus: 

“I do not appear upon the present occasion, so much in the line of my 
profession, as in the character of a citizen deeply interested in the constitu- 
tional laws of a free, sovereign, independent state. And indeed whenever the 
rights of all the citizens appear to be essentially connected with a controverted 
question, conscious of the rights of man we exercise our legal talents only as 
means, conducive to the great end of political society, general happiness. . . . 

“Well may a profound silence mark the attention of this numerous and 
respectable assembly! Well may anxiety be displayed in every countenance! 
Well may the dignity of the bench condescend to our solicitude for a most 
candid and serious attention, seeing that, from the first settlement of this 
country until the present moment, a question of such magnitude as that upon 
rose the judgment of the court is now prayed, has not been judicially agi- 
tated.” 
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Counsel then reminded the court that “There are, in all free govern. 
ments, three distinct sources of power, the legislative, the judiciary and execu- 
tive. The judiciary power is more or less perfect, as the formation of the courts 
of law tends to produce certainly and uniformly in legal determinations, 
And, indeed, without certainty the uniformity in the judicial tribunals, the 
best possible system of laws will prove entirely inadequate to the security of 


the people.” 

After presenting at length the constitutional provisions of the state as 
contained in the charter of the colony and exemplified by English constitu- 
tional documents and writers, counsel then presented the constitutional ques- 
tions in the following clear and forceful language: 

“Have the citizens of this state ever entrusted their legislators with the 
power of altering their constitution? If they have, when and where was the 
solemn meeting of all the people for that purpose? By what public instru- 
ment have they declared it, or in what part of their conduct have they be- 
trayed such extravagance and folly? For what have they contended through 
a long, painful and bloody war, but to secure inviolate, and transmit unsullied 
to posterity, the inestimable privileges they received from their forefathers ?. . . 


“Constitution! We have none; who dares to say that? .. . If we have not 
a constitution, by what authority do our general assembly convene to make 
laws, and levy taxes? ... When met, they make laws and levy taxes, and 
their constituents obey thosé laws, and pay their taxes. Consequently they 
meet, deliberate and enact, in virtue of a constitution, which, if they attempt 
to destroy, or in any manner infringe, they violate the trust reposed in them, 
and so their acts are not to be considered as laws, or binding upon the people. 

“But as the legislative is the supreme power in government, who is to 
judge whether they have violated the constitutional rights of the people? I 
answer, their supremacy (consisting in the power of making laws, agreeably 
to their appointment) is derived from the constitution, is subordinate to it, 
and therefore, whenever they attempt to enslave the people and carry their 
attempts into execution, the people themselves will judge, as the only resort 
in the last stages of oppression. But when they proceed no farther than merely 
to enact what they may call laws, and refer those to the judiciary courts for 
determination, then (in discharge of the great trust reposed in them, and to 
prevent the horrors of a civil war, as in the present case), the judges can, and 
we trust your Honors will, decide upon them. 

“Have the judges a power to repeal, to amend, to alter laws, or to make 
new laws? God forbid! In that case they would become legislators. Have the 
legislators power to direct the judges how they shall determine upon the laws 
already made? God forbid! In that case they would become judges. The true 
distinction lies in this, that the legislature have the incontrollable power of 
making laws not repugnant to the constitution: the judiciary have the sole 
power of judging of those laws, and are bound to execute them; but cannot 
admit any act of the legislature as law, which is against the constitution. 

“The judges are sworn ‘truly and impartially to execute the laws that 
now are or shall hereafter be made, according to the best of their skill and 
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understanding.’ They are also sworn ‘to bear true allegiance and fidelity to 
this State of Rhode Island and Providence Plantations, as a free, sovereign 
and independent state.’ . . . The trial by jury, as has been fully shown, is a 
fundamental, a constitutional law; and therefore is binding upon the judges 
by a double tie, the oath of allegiance, and the oath of office. . . . Is not the 
act repugnant, when it authorizes the judges to ‘proceed to trial without any 
jury, according to the laws of the land?’ The laws of the land constitute the 
jurors the triers of facts, and the judges the triers of law only, according to 
the maxim, ‘ad questionem juris respondent judices, ad questionem facti re- 
spondent juratores’. How is it possible, then, that the judges should try, with- 
out jury—and they are directed as well as authorized so to do—‘the said court 
shall proceed’—and at the same time according to the laws of the land, when 
those laws direct ‘that no man, of what estate and condition soever, shall be 
molested, without being, for it, brought to answer by due course of law, nor 
passed upon nor condemned, but by the lawful judgment of his peers?’ Can 
contraries exist, and be executed at the same time? This act, therefore, is im- 
possible to be executed.” 

Counsel’s concluding words are indicative of the intense feeling aroused 
by the trial and the importance to be attached to the decision that was to be 
rendered. He closed: 

“To this honorable court the warmest thanks of the defendant, of this 
assembly, of every citizen, are due, for their solicitous attention to their un- 
alienable rights. Their expectations, their joyous hopes, await your determina- 
tion; and we all pray to heaven that before tomorrow’s sun shall deck the 
western sky, our hops may wanton in complete enjoyment! .. . 


“The stars shall fade away, the sun himself 
Grow dim with age, and nature sink in years; 
But thou (fair liberty) shalt flourish in immortal youth, 
Unhurt amidst the war of elements, 
The wreck of matter, and the crush of worlds!” 


By extended quotation the trial has been presented, for the most part, in 
its original language with its pristine vigor and charm, and with as little 
abridgment of substance as space will permit. The method also serves as the 
best means of showing the questions presented to the court for determination 
and of understanding the conclusions finally reached by the court. Such re- 
citals are also essential to a proper understanding of the trial of the judges 
that followed. The argument, according to accepted standards, is certainly 
convincing. 

Before tomorrow’s sun decked the western sky the court rendered its de- 
cision, which was delivered by Justice Howell. The record simply states: “The 
court unanimously decided that the information is not cognizable before 
them.” The defendant was accordingly discharged, but the trial was not over— 
for the judges. 

The acquittal of the defendant aroused a storm of protest from the paper 
money advocates, who were in control of the Rhode Island assembly. The 
general assembly was not in session, but a special session was immediately 
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called and, as stated, on the first day a summons was issued requiring the 
judges, to appear at once “to render their reasons for adjudging an act of the 
general assembly unconstitutional and so void.” 

The hearing before the assembly began October 10, 1786. The three asso- 
ciate justices appeared, the chief justice being ill, and notified the assembly 
“that thy awaited their pleasure.” The records of the court were produced and 
the judges were asked to speak. Judge Howell spoke first. He said in part: 

“The court were ever ready, as constituting the legal councillors of the 
state, to render every kind of assistance to the legislature in framing new, or 
repealing former laws; but for the reasons of their judgment upon any ques- 
tion judicially before them, they were accountable only to God and their own 
consciences.” He then pointed out the objectionable parts of the act upon 
which the information was founded and argued that it was unconstitutional, 
had not the force of law, and could not be executed. 

He continued: “It would be out of the power, therefore, of the general 
assembly to determine upon the propriety of the court’s judgment, without a 
particular explanation. If this could be required in one instance, it might in 
all; and so the legislature would become the supreme judiciary. A perversion 
of power totally subversive of civil liberty. 

“If it be conceded that the equal distribution of justice is as requisite to 
answer the purposes of government as the enacting of salutary laws, it is evi- 
dent that the judiciary power should be as independent as the legislative. 
And consequently the judges cannot be answerable for their opinion, unless 
charged with criminality. The nature of their office obliges them to decide 
upon every question that can arise in legal process. If they are not directed by 
their own understanding, uninfluenced by the opinion of others, how can they 
be said to judge at all? The very act of judging supposes an assent of the mind 
to the truth or falsehood of a proposition. And if a decision is given contrary 
to this assent, the judge is guilty of perjury, and ought to be rendered infamous. 

“Every man is excusable for errors of the head, provided sufficient atten- 
tion has been paid to the means of information; but no man is excusable for 
depravity of corruption of the heart. The judges may err; for error is the lot 
of humanity. Perfection cannot be required of imperfect beings. But the very 
idea of being accountable to the legislature, in the matters of opinion, sup- 
poses the legislature to possess the standard of perfection. A thought highly 
derogatory to the attributes of Deity!” 

In the first place, the judges were not answerable at all for mere error 
of judgment; and in the second, they were triable only for matters of a crim- 
inal nature. Judge Howell was followed by Judge Tillinghast, who, accord- 
ing to the record, declared “that nothing could have induced the gentlemen 
of the court to accept the office to which they were appointed, but a regard 
to the public good; that their perquisites were trifling, and their salaries not 
worth mentioning. The only recompense they expected, or could receive, was 
a consciousness of rectitude, which had supported them, and he was confi- 
dent would support them, through every change of circumstances; melan- 
choly indeed would be the condition to the citizens, if the supreme judiciary 
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of the state was liable to reprehension, whenever the caprice on the resent- 
ment of a few leading men should direct a public inquiry. As one member 
of the court, he felt himself perfectly independent, while moving in the circle 
of his duty; and however he might be affected for the honor of the state, he 
was wholly indifferent about any consequences that might possibly respect 
himself. The opinion he had given resulted from mature reflection, and the 
clearest conviction; his conscience testified to the purity of his intentions, 
and he was happy in the persuasion that his conduct met the approbation 
of his God.” 

The speech of Judge Hazard was especially significant and informative. 
“It gives me pain,” he said, “that the conduct of the court seems to have met 
the displeasure of the administration. But their obligations were of too sacred 
a nature for them to aim at pleasing, but in the line of their duty. It is well 
known that my sentiments have fully accorded with the general system of the 
legislature in emitting the paper currency; but I never did, I never will, de- 
part from the character of an honest man to support any measures, however 
agreeable in themselves. If there could have been a prepossession in my mind, 
it must have been in favor of the act of the general assembly; but it was not 
possible to resist the force of conviction. The opinion I gave upon the trial 
was dictated by the energy of truth: I thought it was right—I still think so.” 

At the conclusion of the judges’ addresses, the assembly considered the 
question, “Whether the assembly was satisfied with the reasons given by the 
judges in support of their judgment,” and decided the question in the nega- 
tive. A motion was then made to dismiss the judges from office; but before a 
vote was taken on this question the judges presented a memorial which re- 
cited the position they had previously taken and continued: 

“And while, to remove misapprehensions, they disclaim and totally dis- 
avow any the least power or authority, or the appearance thereof, to contra- 
vene or control the constitutional laws of the state, or acts of the general as- 
sembly—they conceive that the entire power of construing and judging of the 
same, in the last resort, is vested solely in the supreme judiciary of the state.” 

The memorial concluded: “Wherefore, they pray that they may have a 
hearing by counsel before some proper and legal tribunal, and an opportunity 
to answer to certain and specific charges, if any such can be brought against 
them, before any sentence of judgment be passed, injurious to any of their 
aforesaid rights and privileges.” 

Mr. Varnum, who had argued the case upon which the court had pro- 
nounced judgment, was permitted to address the assembly in defense of the 
court. A pertinent paragraph of his defense should be quoted: 

“If the judges held their commissions during the pleasure of the general 
assembly, then indeed they might be removed without the formalities of a 
trial. But, even in that case, the exercise of so high a prerogative without some 
kind of suggestion and proof would be deemed injurious and oppressive. In 
the present case, however, wherein the judges cannot be molested, but by 
being called to answer for some crime by due course of law, there is not even 
a suggestion that they have intentionally departed from the line of their duty. 
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Then are they secured in their posts, during the term of their appointment, 
in as sacred a manner as the property of any individual is guarded against the 
encroachments of a rapacious neighbor. They stand upon the firm ground of 
rectitude and independence. If any man has any accusation to exhibit, let him 
come forth; let him produce the list of his charges; they are willing to meet 
him. But they will meet him only upon due and legal process, and before a 
court lawfully qualified to try them. Should no such accusation be made, what 
remains but that the judges be immediately discharged from any further at- 
tendance upon this assembly ?” 

At this stage of the proceedings a remarkable incident occurred. Members 
of the assembly recalled that the free and independent state of Rhode Island 
had an attorney general. Rhode Island had an attorney general, and he was 
the brilliant William Channing, Princeton graduate and afterwards United 
States district attorney. A motion was accordingly agreed to that the opinion 
of the attorney general of the state and “other professional gentlemen” be 
requested, whether the assembly could “constitutionally and agreeably to law 
suspend or remove the judges without a previous charge of criminality, due 
process, trial, and conviction thereon.” 

The attorney general appeared and observed that, according to his opin- 
ion, the determination of the judges was conformable to the principles of 
constitutional law. But, in any event, he was confident “that there would be 
a fatal interruption, if not annihilation to government, if they could be sus- 
pended, or removed from office, for a mere matter of opinion, without a 
charge of criminality.” Other eminent attorneys of the state spoke in like 
manner and defended the position taken by the attorney general. 

It was thereupon resolved by the assembly by a very large majority that 
the judges, having been fully heard, had rendered no satisfactory reasons for 
their judgment; but that, as they were not charged with criminality in giving 
their judgment, they be “discharged from any further attendance upon the 
assembly on this account.” 

Thus ended the proceedings against the judges. These trials have been 
presented without embellishment and with but little comment. The record of 
them is the best evidence and speaks eloquently for itself. The principles dis- 
closed by the record had had even at this early date a long and steady growth 
and development and were here, before the existence of our national govern- 
ment, declared and vindicated as of the essence of our political institutions. 
The constitution is the supreme law of the land and cannot under our system 
be supplanted by legislative acts inconsistent with it. The determination of 
conflict between legislative act and constitutional provision is a judicial func- 
tion; and the judiciary, in the exercise of this solemn and necessary power, 
is and of right out to be independent of legislative control. It is the American 
system. Before we cast it aside, let us be sure that we have found something 


better. 
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The Identity of the Payee’ 
By Paut V. Sortu, L.L.B., K.U., 1934* 


The problems involving the identity of the payee of negotiable paper 
normally arise because of fraud on the part of one or more of the parties 
dealing with the instrument. One party innocent of any fraud sues another 
equally innocent, and the court has to decide as a matter of analysis and 
policy upon whom the loss caused by the fraud of a third person must fall. 
The following situations are suggestive of the various ways in which the 
question may arise. These situations will each be considered at some length 
later in the discussion. 

Situation A. A makes an instrument payable to “B”. It gets into the hands 
of a B other than the one for whom it was intended, and is negotiated by 
him. 

_ Situation B. A owes B money. C misrepresents himself to be B. A makes 
an instrument payable to “B,” and gives it to C, who negotiates it as “B.” 

Situation C. A owes B money. C misrepresents himself to be the agent of 
B. A makes an instrument payable to “B,” and gives it to C who negotiates it 
as “BL” 

Situation D. A, agent of B, with authority to make negotiable paper for 
B, makes an instrument payable to “C.” A then negotiates the instrument 
himself as “C.” 

Situation E. A, agent of B, turns in false claims in favor of “C.” B makes 
an instrument payable to “C,” and gives it to A to deliver to “C.” A negotiates 
it as “C.” 

Situation F. A forges B’s name as drawer of a bill or check on C in favor 
of D. A negotiates it as “D” to E. C pays the amount of the bill to E, and 
later tries to recover it. 

A number of the cases herein cited involve the identity of a special indorsee 
rather than of the payee. The problem seems to be the same in both situations 
and has been so treated by the courts and annotators. No distinction is made 
in this paper betwen the cases on this ground. 

There are at least four possible alignments of parties in regard to the 
manner in which the litigation may arise. First, the holder may sue the maker, 
drawer or acceptor, and be met with the defense that he can make title only 
through a forged indorsement and cannot recover. Second, the drawer may 
seek to prevent the drawee from charging his account for money paid out on 
the drawer’s bill, on the ground that the one to whom payment was made 
held the instrument through a forged indorsement. Third, the drawee may 


* Mr. Smith is now on the editorial staff of Lawyers Cooperative Publishing Co., Rochester, N.Y. 


(a) NIL means Negotiable Instruments Law; BEA means the English Bills of Exchange Act. 

1. This is not intended to be an exhaustive treatment of either case or secondary material on the 
subject, but it is rather an attempt to point out the various possible approaches to the problems 
involved and to consider the reasoning and policy behind each. The discussion centers largely around 
the NIL, but also points out differences which existed at common law and under the BEA. Sections of 
the NIL receiving most extensive treatment are 9 (3), dealing with fictitious and non-existing payees, 
and 23, dealing with the effects of forgery. Other sections receive incidental attention. Sections 9 (4), 
42, 43, and possibly others might conceivably fall within the scope of our subject, but have been 
omitted because the legal principles they codify are less complicated and have no close relationship to 
those here considered. 
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seek to recover money paid to the holder, on the ground that the holder made 
title only through a forged indorsement. Fourth, one claiming to be the real 
payee may seek to recover the instrument or its value from another who is 
alleged to hold it through a forged indorsement. 

In many of the cases the litigation is between a bank and its depositor on 
the question of whether or not the bank may charge the depositor’s account. 
It is important to bear in mind the nature of the contract between bank and 
depositor. The agreement on the part of the bank is to pay only according to 
the depositor’s order. Payment by the bank otherwise than according to the 
depositor’s directions is no discharge of the bank’s obligations to him. A holder 
of a negotiable instrument under a forged indorsement has no rights upon it2 
And payment by the drawee bank to such holder cannot be charged against 
the drawer’s account.’ 

There are two major considerations which arise in dealing with any 
problem as to the identity of the payee. The first is the strict question of the 
payee’s identity, which would seem to be largely an analytical problem. The 
answer to this question depends upon the intention, actual or presumed, of 
some party to the instrument, and may vary somewhat according to statutory 
differences. The second consideration is one of commercial policy which might 
demand that a particular case be decided otherwise from what it would be 
upon strict principles of analysis and intent. This consideration is recognized in 
Section 23 of the NIL by the phrase “unless the party is precluded from 
setting up the forgery.” The most frequent method of the courts in giving 
effect to what they believe to be commercial policy, when the analysis of the 
problem ends up in favor of the adverse party, is to say that such party is 
“estopped by negligence.” Very often the courts fail to recognize the distinc- 
tion between the above considerations, and confusion and apparent incon- 
sistency result. 

Sometimes a court, or more frequently a dissenting judge, will attempt to 
solve the problems of this type upon the legal principles codified by Sections 
60, 61, and 62 of the NIL. By these sections the maker, drawer, and acceptor, 
respectively, “admit the existence of the payee and his then capacity to 
indorse.” But the solution of any problem demands that we go behind the 
“admission” to find the identity of the payee, for otherwise we do not know 
whose existence and capacity is being admitted. 

When the title of a holder of negotiable paper is questioned because of the 
alleged forgery of the payee, the first question to be asked is, is the instrument 
payable to a “fictitious or nonexisting person?” If so, it is payable to bearer," 
and the holder may make out his title independent of all indorsements. If 
not payable to bearer, but to order, the question then arises, to whose order? 
And after it is determined to whose order the instrument is payable, only the 
question of fact remains, did such person indorse? It should be remembered 
however that an instrument is not necessarily payable to order merely because 
it is not payable to bearer. It may fail as an order instrument, and thus. not be 
effective at all, if the payee is not indicated with reasonable certainty.° 
2. NIL No. 23. 


3. See Morse, Bank & Banking (6th Ed.) p. 1062 et seq. 
4. NIL No. 9 (3), BEA No. 7 (3). 5. NIL No. 8 
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An instrument is payable to bearer if it is payable to a “fictitious or non- 
existing ‘person.’ > The exact meaning of the terms “fictitious” and “non- 
existing” might be open to some doubt. In the famous English case of Bank of 
England v. Vagliano, (1891) AC 107, it was contended that “fictitious” meant 
only something which was the creature of the imagination and had no real 
existence, and that the distinction between “fictitious” and “nonexisting” was 
that the latter meant a person once living but now dead while the former 
meant the name of a person who never had any existence. The court held 
however that whenever a name is “inserted by way of pretense merely, without 
any intention that payment shall be made in conformity therewith, the payee 
is a fictitious person—whether the name be that of an existing person, or one 
who has no existence” and so the paper is payable to bearer. That is the 
meaning now usually placed on “fictitious,” so that it is a comprehensive term, 
including both “nonexisting” persons and the names of existing persons not 
intended to have any interest in the instrument.° 

Who must know of the fictitious nature of the payee in order to make 
the instrument payable to bearer? The common law rule seemed to be that the 
fictitious character of the payee must be known “to the person sought to be 
charged.”” By Section 9 (3) of the NIL the fictitious character of the payee 
must be known “to the person making it so payable.”* Section 7 (3) of the 
BEA contains no such limitation, and an instrument payable to a fictitious 
or nonexisting person is payable to bearer without regard to the knowledge 
of the person making it so payable.” However, even under the BEA, if the 
payee is a real person intended by maker or drawer to be such, he is not 
fictitious, so as to make maker or drawer liable to subsequent parties claiming 
under a forged indorsement of the payee’s name, although the named payee 
had no real interest in the instrument.’ Whether an agent’s knowledge of the 
fictitious nature of the payee will be imputed to his principal, * and whether 
the knowledge of the drawer of a forged bill of exchange is determinative of 
the character of the bill,” are questions considered in detail hereafter. 

In the case of order instruments, the general rule is that the intent of 
the maker or drawer governs the identity of the payee. The questions last men- 
tioned above arise in connection with order instruments. 

The remainder of this paper is devoted to a specific consideration of the 
more common situations in which the question of the identity of the payee 
arises. 


SITUATION A: 

A owes a sum of money to a certain Henry Davis of Roaring River, 
Illinois. Wishing to pay his debt, A draws a check on the B bank to the order 
of “Henry Davis” and mails it to “Henry Davis, Roaring River, Illinois.” It 


6. Statutes in Illinois, Idaho, and Montana expressly make a negotiable | instrument payable to bearer 
vies payable to ‘‘a living person not oes to have any interest in it.’ 

——e case of Minet v. Gibson, 1 H. Bl. 568 (1791). Admitted in Bank of England v. Vagliano, 
(ison A 107, under the BEA. Contra, Kohn v. Watkins, 26 Kan. 691 (1882). 

The question of whether a drawee who does not know of the fictitious character of the payee can 
be charged upon such an instrument as - to bearer is taken up in Situation F (below). 

Clutton v. Attenborough, (1897) A 
20. Vinden v. eo, yerewe 1 K. B. 795; North & South Wales Bank v. Macbeth, (1908) A.C. 137. 
11. Situations D and E. 
12. Situation F. 
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happens that Another Henry Davis, who sometimes waivers in his Christian 
faith, is also a resident of Roaring River, and the letter inclosing the check is 
delivered to him by mistake. Hard hit by the depression, Henry Davis, No. 2, 
likes the look’s of the check and decides to cash it himself. He indorses it, takes 
it to the local bank and cashes it, the local bank eventually receives payment 
from the B bank, and the B bank charges A’s account. Later Henry Davis, No. 
1, demands payment of his debt from A and the fraud of Henry Davis, No. 2, 
is discovered. A then objects to B bank’s charging the check to his account and 
brings an action to recover what he claims to be the balance of his account. 
Will he be successful ?”* 

His recovery depends upon two considerations. First, did the Bank pay 
according to his order, in other words did Henry Davis, No. 2, get title or 
power to pass title to the check ? Second, if not, is A otherwise precluded from 
recovery ? 

Such an instrument cannot be upheld as payable to bearer either under 
the NIL” or the BEA,” and clearly could not have been under the common 
law rule. Such an instrument is payable to order, and whether the Bank paid 
according to the drawer’s order depends upon whether there was an indorse- 
ment by the payee. To decide whether there was an indorsement by the payee 
it is necessary to determine the identity of the payee—was it payable to a par- 
ticular Henry Davis or to any Henry Davis who might get hold of it and 
indorse it? If it was payable to a particular Henry Davis, the indorsement by 
Henry Davis, No. 2, was a forgery, and no rights could be acquired under it 
either by the law merchant or under the NIL." 

The decisions almost without exception admit the general rule that such 
an instrument is payable to a particular person and not to a name, and that an 
indorsement by another of the same name is a forgery.’” The intent of the 
maker or drawer was clear—it was to make the instrument payable to a par- 
ticular person, who was not the person who received and indorsed it. So 
no rights can be acquired against the maker or drawer through an indorse- 
ment by another of the same name as the intended payee, unless the maker or 
drawer “is precluded from setting up a forgery.”"* 

The usual method of preclusion is to say that the maker or drawer is 
“estopped by negligence.” As to what amounts to negligence on the part of the 
drawer, the cases do not seem to be in entire harmony. It has been held that 
one who mails a negotiable instrument does not have to guard against there 
being others of the same name in the same city, nor against wrong post office 
delivery, nor against a forgery, nor against the possibility of a forger con- 
vincing another person of his good title to the instrument.’® On the other 
hand a drawee bank has been permitted to charge the drawer’s account upon 

«payment of an instrument held through such a forged indorsement where 


13. Cases involving this general problem are annotated in 34 L. R.A.N.S. 1101. 

14. Not a fictitious or non-existing payee and so ‘‘known to the person making it so payable’’ under 
9 (3) NIL. 

15. Falls under doctrine of Vinden v. Hughes (supra) and North & South Wales Bank v. Macbeth 
(supra). 

16. Section 23. 

17. Leading case of Mead v. Young, 4 T. R. 28 (1790). 

18. NIL No. 23. 

19. Bank of Commerce v. Ginnocchio, 27 Mo. App. 661 (1887). 
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the drawer by mistake mailed a check to the address of another by the same 
name,”’ and where the drawer mailed to the wrong city even though the one 
to whom the check was delivered did not reside at the street address indicated 
on the envelope.” 

By analogy to the duty of the maker of a negotiable paper in regard to 
blanks, it would seem that a very high degree of negligence should be shown 
to preclude recovery.” However, the drawer of a check owes a greater duty 
to the drawee bank to use care than it does to potential subsequent holders.” 
The policy in favor of protecting a drawee bank in such cases as those under 
discussion has been forcibly stated as follows:** 


“The bank cannot be supposed to have such cognizance of the private 
affairs of each depositor as to know in favor of what individuals he is 
going to draw his several checks. This is clearly impossible. The depositor 
orders payment to be made to one AB. An AB presents the order and 
indorses it; the bank knows him to be AB, or obliges him to prove him- 
self to be AB, and then pays him. Without the gift of divination what 
more can they do. They have used all the means of identification the 
drawer has plaeed at their disposal, and if these have only led them into 
error, it is certainly rather his fault than theirs. He gives them nothing 
but a name to guide them in selecting the payee from the various mem- 
bers of the community; they do all that can be done with this sole means 
of distinction. If the name is not enough, but should have been supple- 
mented with descriptive language, setting forth the true payee’s profes- 
sion, abode, place of business, etc., the drawer should have known this 
necessity and provided for it. If he depends upon the name alone, should 
he not be held to take the risk of its sufficiency as sole means of identifi- 
cation. He had some degree of personal knowledge of the payee, and the 
bank very probably had not one particle. It does its best with the light it 
has. The drawer has not done his best by the light he had. Clearly justice 
demands that the drawer should suffer in case of error induced by such a 
state of affairs.” 

Lord Kenyon, disagreeing with the majority of the court in Mead v. 
Young, said, “The fault originated with the drawer of the bill in not describing 
more particularly the person to whom he intended it should be paid.” 

The last clause of NIL No. 8 says, “Where the instrument is payable to 
order the payee must be named or otherwise indicated therein with reasonable 
certainty.” It is conceivable that this clause could be construed as placing a 
duty upon maker or drawer to use reasonable care in indicating the payee 
with certainty, but such a construction has not been placed upon it by the 
courts. 

If the rights of the maker or drawer are to be barred in certain situations 
by negligence, the flexibility of such a rule must be purchased at the price of 
comparative uncertainty. The question of negligence in most cases is one for 
20. Slattery & Co. v. National City Bank, 186 N.Y.S. 679, (1920). 

21. Weisberger Co. v. Barberton Savings Bank, 84 O.S. 21 (1911), 95 N. E. 379. 
22. Linick v. Nutting & Co., 125 N.Y.S. 93 (1910) 


23. Allen Grocery Co. v. Bank, 192 Mo. App. 476, 182 S. W. 777 (1916). 
24. 2 Morse, Banks & Banking (6th Ed.) 1067, 
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the jury, and under a given set of circumstances the outcome can never be 
predicted with certainty in advance. However this type of situation is not one 
which is normally planned for in advance, and it may be well to try to work 
substantial justice in each case as it arises rather than to follow a fixed and 
unalterable rule. 

The objection has been raised that the drawer’s negligence cannot be the 
proximate cause of the loss to the drawee or holder, because he is not bound 
to anticipate forgery, a criminal act.”* The older view was that an intervening 
illegal act broke the chain of causation so as to prevent an act from being an 
actionable tort, because it was to be anticipated that none would violate the 
law.** However, the better view now is that even a criminal act may be such 
that there is a duty to guard against it.” 

On analysis the rule of Mead v. Young seems sound. The instrument is 
made payable to a particular person, indorsement by another of the same name 
is a forgery, and no subsequent party can acquire rights through such indorse- 
ment. However, there is much force to the argument in favor of protecting 
innocent holders and drawees. The idea of “estoppel by negligence” appears to 
be as good a way as any to afford such protection in a proper case. This 
concept is not one of estoppel in the strict sense. It simply means that if the 
drawer is negligent and his negligence is the proximate cause of the parting 
with value by the holder or drawee, such drawer will be precluded from 
setting up the forgery, either in an action brought by him or as a defense to an 
action against him. 


SITUATION B: 

A desires to pay a sum of money to B. C learns of A’s intention and 
fraudulently misrepresents himself to be B. A makes negotiable paper payable 
to the order of “B” and delivers it to C, whom he believes to be B. C indorses 
it “B” and passes it on to a bona fide purchaser. Does such purchaser take good 
title to the instrument? Does it matter whether or not “B” is the name of a 
real person and known by A to be such? Does it matter whether the transac- 
tions between A and C were in person or by correspondence ?** 

Under the NIL such an instrument can not be payable to bearer, because 
the fictitious nature of the payee is not “known to the person making it so 
payable.””® Under the BEA such an instrument is not payable to bearer where 
the name of the payee is that of a real person intended by the drawer or maker 
to be the payee, although the person of that name really has no interest in the 
instrument.” Although the English rule is stated to be that the fictitious nature 
of the payee need not be known to the maker or drawer to make the instru- 
ment payable to bearer, if the payee is in fact non-existing,” it is difficult to 
see why any of these cases might not be put within the rule previously men- 
25, 21 Col. L. Rev. 576. 

26. Vicars v. Wilcocks, 8 East. 1 (1806). 
27. See Brower v. New York Cent. Ry., 91 N. J. L. i90, 103 Atl. 166 (1918) and Marshall v. 


Caledonian Ry., 1 Sessions Cases, 5th Hoctes, 1060 (1899). 
oy Cases involving this situation are collected in 50 L. R. A. 75, 22 A. L. R. 1228, and 52 A. L. R. 1326. 


- NIL 9 (3). 
30. Vinden v. Hughes (1905), 1 K. B. gt eens & South Wales Bank v. Macbeth (1908), A.C. 137. 


31. Clutton v. Attenborough (1897), A.C. 
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tioned, because any name adopted may conceivably be the name of an existing 
person. 

Since at least under the NIL instruments in this type are payable to order, 
the next question is, to whose order? Most of the American cases, both before 
and after the adoption of the NIL, hold that the instrument is payable to the 
defrauder with whom the maker or drawer dealt rather than to the person 
whose name is used as payee, at least where the dealings between maker and 
drawee and defrauder are carried on in person.” The theory seems to be that 
the maker or drawer intends that the instrument shall be payable to the person 
with whom he is dealing, and that the defrauder for the purpose of the par- 
ticular transaction is using an assumed name so that his indorsement in the 
assumed name is not really a forgery. 

In every case of this type there is a dual intent on the part of the maker 
or drawer. He intends to make the instrument payable to the person before 
him and with whom he is dealing. He also intends to make the instrument 
payable to a particular person whose name is used in the instrument. To which 
of these two intents shall the law give effect in case of conflict? The decisions 
have usually given effect to the former. 

Under some circumstances this result is scarcely open to question, as where 
the drawer has had no previous dealings with any person of the name used as 
payee, or has not even heard of a person of such name. Under such circum- 
stances it is difficult to see how the drawer is damaged because the defrauder 
used an assumed name rather than his real one. But in many cases the drawer 
relies upon the name assumed by the defrauder, as where tlie instrument is 
given to pay a debt owed by the drawer to a person of the name assumed. 
Even in this type of situation the decisions have usually given effect to the 
intention of the drawer to make the instrument payable to the person with 
whom he is dealing. 

Such a result seems justified. The instrument is made payable to a person 
and not to a name. There is perhaps something behind the frequently recur- 
ring phrases that the drawer is “estopped by negligence” and that he is the 
“least innocent party.” The policy of the law is to favor the free circulation of 
commercial paper and to allow absolute defenses to the maker or drawer as 
rarely as possible. In the sale of chattels under such circumstances the right of 
the vendor is treated as equitable only, and so not extending against a bona 
fide purchaser from the vendee.* And the law usually allows greater ease 
of transfer to negotiable paper than to chattels. 

In regard to the sale of chattels, the rule is different where the transaction 
between the vendor and defrauding vendee is entirely by correspondence. 


82. Cases where action was by drawer against drawee: Land Title & Trust Co. v. Northwestern Nat. 
Bank, 196 Pa. 230, 46 Atl. 420 (1900), affirmed in 211 Pa. 211, 60 Atl. 723; Crippen v. Am. Nat. Bank, 
51 Mo. App. 508 (1892); Dodge v. Nat. Exch. Bank, 30 0.8. i (1876), altering 20 O.S. 234 (1870); 
McHenry v. Nat. Bank, 85 0.8. 208, 97 N. E. 395 (1911). Where action was by holder against’ drawer: 
Robertson v. Coleman, 141 Mass. 231, 4 N. E. 619 (1886); Famous Shoe & Clothing Co. v. Orosswhite, 
124 Mo. 84, 27 S. W. 397 (1894); Montgomery — Co. v. Tk Liab. Ins. Co., 94 N. J. L. 152, 109 
Atl. 296 (1920) ; Mo. Pac. Ry. v. Cohn Co., 164 Ark. 335, 261 W. 895 (1924). Contra, Tolman v. 
Nat. Bank, 22 R. L., 462, 48. Atl. 480 (1901); "Western Union Tel. Oo. v. Bi-Metallic Bank, 17 
Colo. App. 280, 68 Pac. 115 (1902), decision relying in part upon variation in name used upon a 
ep 0 impson v. Denver & R. G. Ry. 43 Utah 105, 134 Pac. 883 (1913), which failed to refer to 
the earlier case of Heavey v. Comm. Nat. Bank, 27 Utah 222, 75 Pac. 727 (1904), and id perhaps 
distinguishable on its facts. 
83. Phelps v. McQuade, 220 N. Y. 282, 115 N. E. 441 (1917); Edmunds v. Merchants Transportation 
Co., 135 Mass. 288 (1883). 
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Effect is then given to the vendor’s intent to pass title to the chattel to the 
person of a particular name rather than to his intent to pass title to the 
.. person with whom he is corresponding, and the rights of the vendor in such 
a case prevail even against a bona fide purchaser.** However in the case of 
negotiable paper the same rule seems to apply when the transaction between 
drawer or maker and defrauder is by correspondence as when it is in person. 
This is in accord with the policy of the law to give greater facility of transfer 
to negotiable paper than to chattels. 

A warranted exception to this rule would seem to exist in case the drawer 
designates the payee in some particular and special fashion on the face of the 
instrument, as by official title. Then the intent to make the instrument payable 
to the particular person designated should be given effect over the intent to 
make it payable to the person with whom the drawer has corresponded. 

In a case somewhat similar to that presented by Situation A, where the 
drawer by mistake corresponds with a person of the same name as a person 
whom he desires to pay, finally draws an instrument payable to such name, 
sends it to the person with whom he has corresponded, and such person 
negotiates it, it has been held both that the indorsement of such person is a 
forgery” and that it is not.** It is submitted that the latter view is the one 
in accord with the above principles and that it should be immaterial whether 
or not the defrauder has the same name as the person he assumes to be. These 
cases differ from those discussed under Situation A in that here there was 
correspondence between defrauder and drawer prior to the drawing of the 


_ instrument, and the instrument was made in reliance upon misrepresentations 


~ by the defrauder. In Situation A there were no prior misrepresentations 
by the forger, and the whole difficulty arose from mistaken or inadequate 
addresses or misdelivery in the mails. 


SITUATION C: 

A desires to pay a sum of money to B. C fraudulently misrepresents him- 
self to be the agent of B. A makes negotiable paper payable to the order of 
“B,” and delivers it to C. C indorses it “B.” Does the holder through such 
indorsement get good title or is the indorsement a forgery ?*® 

This situation differs from Situation B only in that here the defrauder 
misrepresents himself to the agent of the named payee rather than such payee 
himself. What was said as to the possibility of construing an instrument as 
payable to bearer under Situation B is also appropriate here.“ The instrument 
must be construed as payable to order, the question being, whose order? 

Most of the cases in which this question has arisen have decided that the 


84. Cunday v. Lindsay, 3 L. R. App. Cas. 459 (1878). 

35. Uriola v. Twin Falls Bank, 37 Idaho 832, 215 Pac. 1080 (1923); Maloney v. Clark, 6 Kan. 83 
(1870), which might be considered a transaction in person between agent of drawer and defrauder; 
Emporia Nat. Bank vy. Shotwell, 35 Kan. 360, 11 Pac. 141 (1886); First Nat. Bank v. Am. Exch. Bank, 
63 N.Y.S. 58 (1900), affirmed, 170 N. Y. 88, 62 N. E. 1069 (1902). Also see Boatgman v. Stockmen’s 
Nat. Bank, 56 Colo. 495, 138 Pac. 761 (1914). Contra, Palm v. Watt, 7 Hun. 317 (1876). 

36. Mercantile Nat. Bank v. Silverman, 132 N.Y.S. 1017 (1911). 

37. Rossi v. Nat. Bank, 71 Mo. App. 150 (1897). 

38. Heavey v. Comm. Nat. Bank, 27 Utah 222, 75 Pac. 727 (1904). 


39. Cases involving this situation are collected in 50 L. R. A. 75, 22 A. L. R. 1228, and 52 A. L. R. 1326. 


40. In Kolin v. Watkins, 26 Kan. 691 (1881), before the NIL, the court held a bill given in this 
situation payable to bearer, although the fictitious nature of the purported principal was not known 
to the drawer. Such result could not be obtained under the NIL, and the decision is almost alone among 
decisions under the common law. 
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instrument is not payable to the defrauder in an assumed name, that the 
defrauder’s indorsement is a forgery, and that one who holds through it gets 
no title.“* Here there is not any dual intent on the part of the maker or drawer, 
as there was in Situation B. He does not intend to make the instrument payable 
to the person with whom he deals, but payable to the person for whom the 
defrauder purports to be agent. 

The decisions in support of the general rule seem to be analytically sound, 
and the same result is reached in analogous cases involving the sale of chat- 
tels.“” The intention of the maker or drawer is obviously different in the 
situation where he thinks he is dealing with the named payee himself from 
what it is where he thinks he is dealing only with the agent of the named 
payee. In the latter situation there is no intention that the instrument shall be 
payable to the party actually dealt with, in fact according to that person’s 
own representations it is not to be payable to him. Aside from this definite 
analytical distinction, however, it is difficult to find any reasons of com- 
mercial policy calling for opposite results in the two types of situations. 


SITUATION D: 

A, an agent for a private individual or an officer of a corporation, has 
authority to make negotiable paper on behalf of his principal or corporation. 
He fraudulently draws an instrument payable to the order of “B” and indorses 
the instrument as “B” himself. Does a subsequent holder of the instrument 
get good title? 

Here the fraud perpetrated is “inside” fraud, by one who holds a position 
or trust. The decisions hold that the knowledge of such an agent who signs 
the instrument is imputed to his principal. Consequently the instrument is 
payable to a fictitious payee, whether or not the name used is that of an existing 
person because such named person is not intended to have any interest in the 
instrument, and it is payable to bearer.“* Subsequent holders can make 
their title from the face of the instrument without relying on any indorse- 
ments. 

The rights of subsequent holders on such instruments might also be 
upheld by treating them as order instruments. The agent, whose intent is 
imputed to his principal, intended the instrument to be payable to himself 
in an assumed name. His indorsement in such assumed name is not a forgery 
but passes good title to the paper. There is at least one theoretical difference 
which depends upon whether such paper is considered bearer or order. If 
41, Where the purported principal was non-existing, Armstrong v. Pomeroy Bank, 46 O.S. 512, 22 N. E. 
866 (1889); McCornack v. Central State Bank, 203 Iowa 833, 211 N. W. 542 (1926), noted in 75 Pa. 
L. R. 774 and 86 Yale L. J. 705; Eagan v. Garfield Bank, 192 N.Y.S. 209 (1922); Grand Lodge v. 
Bank, 101 Kan. 369, 166 Pac. 490 (1917). Where the purported principal was existing, Goodfellow v. 
First Nat. Bank, 71 Wash. 554, 129 Pac. 90 (1913); Seahoard Nat. Bank v. Bank of erica, 193 N. 
Y. 26, 85 N. E. 829 (1908), drawee recovering money paid to one holding through such an indorsement; 
Grand Lodge v. Bank, 92 Kan. 876, 142 Pac. 974 (1914). Cases involving instrument made as loan on 
forged mortgage, Lieber v. Fourth Nat. Bank, 137 Mo. App. 158, 117 S. W. 672 (1909); Robertson 
Banking Co. v. Brasfield, 202 Ala. 167, 79 So. 651 (1918); Strang v. Westchester Bank, 235 N. Y. 68, 
188 N. E. 739 (1923), where the defrauder himself gp ge the land purporting to be mortgaged. 
This case is noted and approved in 23 Col. L. R. 496, 22 Mich. L. R. 61, 7 Minn. L, R. 582, 37 Harv. 
L. R. 149. It is adversely criticised in 8 Corn. L. I. 360. Contra, Holub-Dusha Co. v. Germania Bank, 
149 N.Y.S. 775 (1914). 

42, Edmunds v. Merchants Transportation Co., 1385 Mass. 288 (1883). 


43. Phillips v. Mercantile Bank, 140 N. Y. 556, 85 N. E. 982 (1894); Suyder v. Corn Exch. Nat. Bank, 
221 Pa. 599, 70 Atl, 866 (1908-. 
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order paper, it must be indorsed. If bearer, it need not be. In practice such 
paper will always be indorsed in the name of the purported payee. Even 
treating such an instrument as payable to bearer, it is difficult to see how 
there could be a holder in due course unless there was an indorsement thereon 
in the name of the payee. It has been suggested that paper payable to a fic- 
titious payee be considered as payable to the maker or drawer in an assumed 
name and that an indorsement by him in the fictitious name always be 
required to pass title, thus making fictitious payee cases similar to those where 
trade names are used. 

A different result has been reached on a similar set of facts where the 
United States government was drawer of a check and the drawee bank having 
paid the amount of the check under the agent’s indorsement sought to charge 
the government’s account.“ The court said that the knowledge of the signing 
agent would not be imputed to the government, and that the drawee bank 
as a depository of public money must be taken to have knowledge of a 
treasury regulation which required checks to be drawn only to “order.” 
Perhaps there is some public policy in affording the government greater pro- 
tection from the fraud of its agents than is afforded to others. 

An interesting variation in this problem is raised when the instrument 
is signed, not only by the defrauding agent or officer of a company, but by 
one or more other agents or officers as well. Will the knowledge of the one 
agent of the fictitious nature of the payee be imputed to the principal so as 
to make the instrument payable to bearer, when the other agents believe the 
instrument is payable to an existing person named as payee? It has been so 
held“ but this result is open to the criticism that it lessens the value of the 
common business precaution of requiring the signature of several officers to 
negotiable paper. 


SITUATION E: 

A, an agent or employee of B, turns in false claims against B in favor of 
“C.” B, or another agent or officer with authority, makes a negotiable instru- 
ment payable to the order of “C” and gives it to A to deliver. A indorses it 
himself in C’s name. Can a subsequent holder of the instrument claim good 
title? Cases of this type usually arise in connection with large corporations 
with a number of departments, probably most frequently in connection with 
insurance claims. This situation differs from Situation D in that here the 
fraudulent agent is not the one who actually signs the instrument. 

It seems to be almost the universal rule in this country for this type of 
case that neither the knowledge of the agent of the fictitious character of the 
payee nor his intent to have the instrument payable to any other than the 
one whose real name is used as the payee will be imputed to his principal. So 
the instrument is neither payable to bearer nor payable to the order of the 


44. National Bank of Commerce v. U. S., 205 Fed. 433 (1913), 224 Fed. 679 (1915). 

45. P. & G. Card & Paper Co. v. Fifth Nat. Bank, 172 N.Y.S. 688 (1918). In Pannonia Bldg. & Loan 
Assn. v. West Side Trust Co., 93 N. J. L. 377, 108 Atl. 240 (1919), the court said that such paper 
was not payable to bearer and that the agent’s indorsement was a forgery, but permitted the drawee 
to charge payment of the instrument against the drawer because of the latter’s negligence. 





























Tue IDENTITY OF THE PAYEE 295 


agent in an assumed name.“* This is true whether the principal himself, if he 
is an individual, or another agent actually signs the instrument. The person 
who signs is the one whose knowledge and intent determine the: identity of 
the payee, and the fraudulent knowledge of an agent who does not sign the 
instrument will not be imputed to his principal. 

Conceding the general rule that it is the knowledge and intent of the 
person who signs which governs the identity of the payee and the nature of 
the instrument, it could still be argued that the one who signs intends the 
instrument to be payable to the one for whom the claim was furnished by 
the fraudulent agent. The one for whom the claim was furnished as the 
agent himself in an assumed name, so that indorsement by him in the assumed 
name passed title to the instrument. However this view has not been accepted 
by the courts. 

To say that the knowledge of an agent who does not sign the instrument 
as to the fictitious nature of the payee is not imputed to his principal, seems in 
keeping with the general rule that a principal is not charged with the adverse 
knowledge of his agent. That such a rule is not entirely satisfactory is shown 
by recent statutory changes which make an instrument issued under these 
circumstances payable to bearer.“ 


SITUATION F: 


A forges B’s name as drawer of a bill or check on C in favor of “D.” A 
indorses the bill in D’s name and transfers it to E, who takes in good faith. C 
pays the amount of the bill to E. After the forgery is discovered and C is 
unable to charge B’s account, C sues E to recover the money paid under 
mistake of fact. Will C be successful ? 

The fact that the drawee paid the money under a forged signature of the 
drawer is not grounds for recovery.“* But the drawee is entitled to recover if 
the holder makes title to the instrument only through a forged indorsement.”” 

If the instrument is payable to bearer as against the drawee, the holder 
who received payment can make title without relying on any forged indorse- 
ment, and the drawee cannot recover. At common law the rule was that the 
fictitious character of the payee must be “known to the person sought to be 
charged” to make the paper payable to bearer.” So an instrument under the 
circumstances above would not be payable to bearer as against the drawee, 
and his recovery would not for that reason be barred.’ Under the BEA it 
has been held that knowledge of the fictitious character of the payee on the 
46. Los Angeles Investment Co. v. Home Savings Bank, 180 Cal. 601, 182 Pac. 293 (1919); Nat. Fire 
Ins. Co. v. Mellon Nat. Bank, 276 Pa. 212, 119 Atl. 910 (1923), noted in 71 Pa. L. R. 275; Jordan 
Marsh Co. v. Nat. Shawmut Bank, 201 Mass. 397, 87 N. E. 616 (1909); St Phul v. Merchants Natt 
Bank 151 Minn. 485, 187 N.W. 516 (1922); Nat. Surety Co. v. Nat. City Bank, 172 N.Y.S. 413 
(1918); Caledonian Ins. Co. v. Nat City Bank, 203 N.Y.S. 32 (1924). Contra Equitable Life Ass. Soc. 
v. Nat. Bank of Commerce, 181 S. W. 1176 (Mo. App.) (1916), overruled by American Sash & Door 
Co. v. Commerce Trust Co., 25 S. W. (2d) 545. (Mo. App., 1930); dictum, Jones v. Peoples Bank Co., 
95 O.S. 253, 116 N. E. 34 (1917). 

47. NIL 9 (3) was amended in Idaho & Montana to make an instrument payable to bearer if the fic 
titious nature of the payee is ‘‘known to the person making it so payable, or known to his employee or 
Pong ag a supplies the name of such payee.’’ Ch. 43, Idaho Laws of 1931; Montana Laws of 
48. Price v. Neal, 8 Burr. 1354 (1762). 

49. Farmers Bank & Trust Co. v. Farmers State Bank, 148 Ark. 599, 231 S. W. 7 (1921); Canal Bank 
v. Bank of Albany, 1 Hill N. Y. 287 (1841). 


50. Minet v. Gibson, 1 H. Bl 568 (1791). 
51. First Nat. Bank v. Northwestern Nat. Bank, 152 Ill. 296, 38 N. E. 739 (1894). 
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part of the drawee is immaterial, and that an instrument under the above 
circumstances is payable to bearer so that the drawee could not recover,® 
Under the NIL, which provides that the fictitious character of the payee must 
be “known to the person making it so payable,” it has been held that an 
instrument may be payable to bearer under the above circumstances and thus 
defeat the drawee’s recovery, even though the drawee is not aware of the 
fictitious nature of the payee.” 

It has been argued that this position under the NIL is erroneous, and 
that the NIL has not changed the common law rule in this regard. There 
seems to be considerable merit in the common law view. To say that the 
instrument is payable to bearer and thus defeat the drawee’s recovery, places 
a burden on the drawee which was not expected, and places a benefit on the 
holder equally unexpected. Both parties in fact treated the instrument as 
payable to order. It allows the secret purposes and intent of the forger full 
control over the nature of the instrument. In addition it is to be remembered 
that the harsh doctrine of Price v. Neal is now being severely criticised, and 
that to allow an instrument in this situation to be payable to bearer only 
augments the doctrine. 

However, if the instrument is not payable to bearer so as to give the holder 
good title on that ground, it seems difficult to defeat the title of the holder 
even construing it as an order instrument. The one who drew the instru- 
ment, if he did not intend to make it payable to a fictitious payee, intended 
to make it payable to himself in an assumed name. His indorsement in the 
name of the payee was no forgery, the only forgery being the drawing of the 
instrument. Unless some peculiar rules are applicable to determine the inten- 
tion of forgers, it would seem impossible to allow the drawee in this situation 
recovery, even treating the paper as payable to order. 


CONCLUSION: 

It cannot be said that the law is entirely settled upon the various questions 
involving the identity of the payee of negotiable paper. The fact that a large 
proportion of the decisions upon the subject have called for dissenting 
opinions would seem to indicate that the contrary is true. But in spite of the 
division of a particular court on a case, the majority of the courts have in 
most instances come through with decisions in accord with prevailing views 
elsewhere. From the decisions a few general conclusions may de drawn. 

A negotiable instrument is payable to a person, not to a name. When an 
instrument gets into the hands of a person with the same name as the payee 
and is indorsed by such person, such indorsement is a forgery and no rights 
can be acquired through it. However, if the maker or drawer is negligent in 
permitting the instrument to get into the hands of such person, some courts 
say that he is precluded from setting up the forgery. A few courts might also 
say that the drawer or maker is precluded from setting up the forgery, if he 
fails to indicate the payee with reasonable certainty. 


52. Bank of England v. Vagliano, (1891) A. 
58. Trust Co. o —— v. Hamilton Bank, tis +h Y. 8. 84 (1908). 
54. 3 Ill. L. Rev. 8 
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In cases of fraudulent impersonation when the defrauder impersonates 
the intended payee, the courts generally hold that the instrument is payable 
to the defrauder in an assumed name and that his indorsement in such 
assumed name passes title. Such is true whether the dealings between maker or 
drawer and defrauder are in person or by correspondence. However, when 
the defrauder misrepresents himself to be the agent of the intended payee, his 
indorsement in the name of the payee is a forgery and no rights can be 
acquired through it. 

When an agent with authority to make negotiable paper does so with the 
intention that the payee be fictitious or that the instrument be payable to 
himself in an assumed name, most courts say that the agent’s knowledge and 
intentions are imputed to his principal and the instrument has the character- 
istics intended by him. But when the fraudulent intent is on the part of an 
agent who does not sign the instrument but merely turns in a claim for it, 
most courts say that such agent’s knowledge and intention are not imputed to 
his principal so as to make the paper payable to bearer or to himself in an 
assumed name. 

Under the BEA and probably under the NIL, a drawee who has paid 
a bill or check is charged upon it as payable to bearer, if the payee was a 
fictitious or non-existing person and such fact was known by the drawer, 
although the drawer was ignorant of the fictitious nature of the payee. 

Problems involving the identity of the payee almost always arise in an 
action between parties who are both innocent of intentional wrongdoing. In 
some cases the law is plain as to where the loss must fall. In close cases in 
determining which party must suffer, it should be remembered that com- 
mercial policy seeks to give as great facility to the transfer of negotiable paper 
as is consistent with protection against creation of obligations without the 
desire or the fault of the one sought to be charged. No liability should arise 
against maker, drawer, or acceptor because of an unquestioned forgery. But 
when determining the question of the identity of the payee, and the question 
depending upon it as to whether or not there was a forgery, the courts should 
be influenced by commercial policy in favor of innocent holders and drawees. 
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Privilege of the Witness Against Self-Incrimination 
By Epcar K. Tuer, Washburn Law School, ’36 


By way of introduction, I wish to say that due to the vastness of the scope 
of this phase of the law of evidence regarding witnesses, it will be necessary 
for me to cover only general principles and not go into detail in regard to 
any particular point. My purpose in writing this article is to lay bare the gen- 
eral law on this subject, give as nearly as I am able the interpretation, and 
furnish citations which will guide the reader into the law in the event he 
should be interested in any special branch of the subject. 

The privilege against self-incrimination extends to any and all witnesses 
as a general proposition. To explain just what this privilege is and to what it 
may amount as a broad principle requires some historical background and 
explanation. The fundamental rule is this: 4 witness cannot be compelled 
against his will to give evidence which incriminates himself or which will 
subject said witness to liability under a criminal statute, and the witness has 
the privilege of refusing to testify where his testimony would have that result. 
This rule has existed from an early date in the English Common Law, al- 
though its origin has been said by authorities on the subject to be obscure and 
to be founded on no statute and upon no judicial decision. It seems rather to 
be based upon a general and silent acquiescence of the courts in a popular 
demand. From reading the authorities on this subject of origin I am led to 
believe that because of the protest of people and opinion generally against 
the inquisitorial and manifestly unjust methods of interrogating accused per- 
sons, the courts in continental Europe were led to the adoption of this prin- 
ciple of privilege. It seems that the privilege had its beginning on the Euro- 
pean continent primarily, but soon spread to England to become part of the 
Common Law chiefly, perhaps, through the Chancery side of the court system. 
The privilege took hold upon English courts most strongly during the reign 
of the Stuarts prior to 1688 at which time their reign was terminated. The 
privilege was not made a fixed part of the law, however, until a later date, 
and now since that time it has become a part of our federal constitution and 
incorporated also in the constitutions of practically all the states. In this re- 
gard Corpus Juris says, “It was, however, so well established (speaking, of 
course, of the privilege) that upon the separation of the colonies and the estab- 
lishment of the United States it was universally recognized therein as a part 
of the fundamental law and secured by the guaranty of the federal constitu- 
tion and of the constitutions in nearly all of the American Commonwealths 
and has been said to distinguish the common law from all other systems of 
- jurisprudence.” (Cit. 70 C.J. Fig. 870, Witnesses.) However, most authorities 
seem to be in accord with the proposition that exemption from compulsory 
self-incrimination is not such a natural right that it cannot be taken away or 
abridged by state constitutions. (Cit. Commonwealth v. Cameron, 79 A. 169, 
229 Pa. 592.) But on the other hand, the state has no right to abridge this 
privilege merely in order to promote public disclosure of crime or wrong- 
doing because the privilege is by nature for the purpose of guarding the wit- 
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ness and securing better justice. However, a witness may not claim this priv- 
ilege except bona fidely. Whether or not a witness’ justification for claiming 
the privilege is bona fide and not capricious is usually left to the discretion 
of the court. This does not mean that the witness must give his reason for 
fearing criminal prosecution in order that the court may be able to determine 
his claiming the privilege is not caprice, but it means that if it should be clear 
from the demeanor of the witness and the circumstances surrounding his 
interrogation that the witness is claiming privilege for no good reason, the 
court may in its discretion refuse the privilege. It might further be said here 
also, to enlarge upon a previous statement set forth in the beginning of this 
paragraph, that although in the beginning of this law the privilege applied 
only to an accused person, it has since been universally applied to any witness. 

Having discussed the history and present trend of the privilege against 
compulsory self-incrimination and how it may be claimed by the witness, let 
us examine the rule as it appears in our federal and state constitutions and 
statutes. The Fifth Amendment to the federal constitution provides that no 
person shall be compelled in any criminal case to be a witness against himself. 
Provisions similar to this are found in substantially all state constitutions. 
Figure 10 of the Bill of Rights included in the constitution of the State of 
Kansas provides, “No person shall be a witness against himself—.” For a case 
construing this provision, see Stevens v. State, 50 Kan. 712. This case is cited 
in West’s Kansas Digest at Fig. 297 under witnesses, and by following through 
this Key Number in the three decennials, current digests, etc., of the Ameri- 
can Digest System, a great volume of cases from every state will be found 
construing the provisions in the state constitutions of the several states. 

The question now arises as to the construction of these provisions and as 
to when they shall be held applicable. The U.S. case of Ensign v. Common- 
wealth of Pennsylvania, 33 S. Ct. 321, 227 U.S. 592, 228 Pa. 400, held that the 
provision in the Fifth Amendment to the federal constitution, that witnesses 
shall have a privilege against self-incrimination, is not a restriction which the 
federal government places upon the states but rather that it is a restriction 
upon the power of the federal government. Therefore the privilege does not 
apply to a trial in a state court unless the state constitution also gives the priv- 
ilege. Consequently, in case of a court proceeding in Kansas, the state consti- 
tutional privilege will apply rather than the federal. It has also been held by 
many courts that such constitutional provisions should be construed liberally, 
whenever consistent with the language employed, in favor of the witness. 
A New York case on this point held, “There is great force in the argument 
that constitutional provisions devised against governmental oppressions, and 
especially against such as may be exercised under pretense of judicial power, 
ought to be construed with the utmost liberality, and to be extended so as to 
accomplish the full object which the author apparently had in view, so far 
as it can be done consistently with the fair interpretation of the language 
employed.” (Cit. People v. Hackley, 24 N.Y. 74.) _- 

The practical-minded lawyer now wants to know in what types of ac- 
tions the witness may claim this privilege. Briefly and in general, let me say 











300 The JourNAL 


that in summarizing the general law, the privilege of the witness to refuse 
to testify because it might tend to incriminate him has generally been held to 
extend to all proceedings sanctioned by law, both criminal and civil, whether 
ex parte or otherwise, litigious or not. In spite of the fact that the provision 
of the federal constitution mentions only criminal cases, the privilege set forth 
by its provision, has been held by numerous cases, both federal and state, to 
extend to any investigation. (Cit. Ex Parte Tahbel, 189 P. 804; People v. Cum- 
mins, 138 N.Y.S. 517; Counselman v. Hitchcock, 12 S. Ct. 195, 142 U.S. 547, 35 
L. Ed. 1110; State v. Harris, 175 P. 153, 103 Kan. 347.) Corpus Juris says, 
“The phrase ‘in any criminal case’ as so used, has been judicially applied to 
proceedings under the executive, legislative, or judicial powers of government 
(Cit. People v. Rosenheimer, 128 N.Y.S. 1093) directed against the person 
invoking the provision, or against co-offenders with such person, or against 
unrelated third parties, and to such as are preliminary, collateral, or inde- 
pendent. (People v. Reardon, 109 N.Y.S. 504.) So it has been held that the 
privilege may be claimed in civil actions (Cit. Ex parte Frenkel, 85 So. 878) 
and proceedings (Cit. McCarthy v. Arndstein, 45 S. Ct. 16) as, for example, 
with reference to an answer in Chancery (Cit. People v. Danziger, 213 N.W. 
448, 238 Mich. 39, 52 A.L.R. 136), a proceeding for discovery (Cit. U.S. v. 
National Lead Co., 75 F. 94), or for examination before trial, to interrogations 
of a party in equity before trial, to the examination of a bankrupt (Cit. Mc- 
Carthy v. Arndstein, 45 S. Ct. 16), or an insolvent or judgment debtor, to the 
examination of a trustee in bankruptcy before a referee, to proceedings to 
take a deposition, to investigations before grand juries, legislative committees, 
or civil service commissions, and to proceedings to enforce forfeitures.” (Gen. 
Cit. 70 C.J. Fig. 874, Witnesses.) From a reading of this paragraph, it may 
readily be seen that the right of the witness to claim the privilege is not con- 
fined to criminal cases. Of course, this does not mean the witness may refuse 
to testify on the ground that such testimony would or might subject him to 
one of these types of action, but rather that the privilege against self-incrim- 
ination is claimable during the progress of any of these various types of action. 
As I have stated before, the privilege applies to any witness, but a corpora- 
tion is not a “person” within the meaning of the provisions, and books and 
records must be produced upon demand. (Cit. Standard Home Co. v. Davis, 
217 F. 904.) 

Now we shall proceed to a very interesting part of the law regarding 
privilege against self-incrimination; the determination as to validity of par- 
ticular statutes which in spite of the constitutional provision may require the 
witness to testify. The general rule on this point is that a statute which vio- 
lates the constitutional privilege is invalid. However, there may be certain im- 
portant exceptions to this rule. In the first place, a statute requiring a witness 
to answer certain questions is not invalid if the constitutional privilege is not 
taken away. Under a statute permitting a person to testify in his own behalf, 
the constitutional provision is not violated especially where it specifically 
provides that if the witness refuses to testify, no presumption of guilt shall 
be raised by such refusal. And I may say further that if the court refuses to 
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instruct, when requested, that refusal to answer and claim of privilege raises 
no presumption of guilt, the court has committed error. (Cit. State v. Goff, 
62 Kan. 104; also 90 Kan. 800.) A statute, requiring certain facts in plead- 
ings to be taken as true unless denied in the answering pleading, may violate 
the constitutional privilege although such statute generally does not. The gen- 
eral rule of construction of such statutes is that, if possible, they will be con- 
strued as not to violate the constitutional privilege. 

Statutes providing immunity for witnesses, although such statutes may 
at the same time provide that the witness must testify regardless of self-in- 
crimination, are not invalid if the immunity is co-extensive with the constitu- 
tional privilege or provision. This is the general rule. Corpus Juris says, “The 
principle established is that full and complete immunity against prosecution 
by the government compelling the witness to answer is equivalent to the pro- 
tection furnished by the rule against compulsory self-incrimination.” (Cit. 
U.S. v. Murdock, 52 S. Ct. 63.) The theory upon which this operates is that 
the legislature has power to grant immunity if the constitution reserves the 
right to the person. Such statutes are deemed necessary at times by the legis- — 
latures because of the difficulty involved in the obtaining of certain informa- 
tion, for example, in the prosecution of a corporation under the anti-trust 
laws. We have a very excellent example of just such a case, which arose in 
Osage County, Kansas, involving a statute of this kind, and for the sake of 
clarity in this matter, I have briefed this case for use here. 

The case is: The State v. John D. Jack, 69 Kan. 387. The statement of 
the case is briefly as follows: The Anti-Trust Law, Section 10, provided for 
preliminary examination of witnesses and for the court to subpoena witnesses 
to testify as to their knowledge of violations of provisions of the act. The na- 
ture of the investigation was to secure evidence which was otherwise incapa- 
ble of being found. John D. Jack, who was an operator of a coal mine in 
Osage County, Kansas, was called to testify in regard to certain alleged meet- 
ings of mine operators for the illegal purpose of setting rates, etc., but he re- 
fused upon the ground that any testimony he might be required to give might 
incriminate him, and he claimed this privilege under figure 10 of the Bill 
of Rights included in the Constitution of Kansas, which I have already men-) 
tioned and discussed in another paragraph of this article, that “No person 
shall be a witness against himself—.” Section 10 of the Anti-Trust Law pro- 
vided that the courts could force a witness to testify or imprison him for con- 
tempt if he should refuse. John D. Jack was imprisoned for his refusal to an- 
swer the questions put to him, and on a hearing for a Writ of Habeas Corpus 
his counsel argued that Section 10 of the Anti-Trust Law was in violation of 
figure 10 of the Bill of Rights in the Kansas constitution. And second, that it 
was opposed to the 14th Amendment to the federal constitution because re- 
fusal to allow the witness to claim privilege against self-incrimination was not 
due process of law. It was held by the court in regard to this second point 
that the privilege against self-incrimination did not fall within the meaning 
of due process of law because the states have the right to abridge this law, 
which seems to the court to be the general law. 
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But the holding of the court in which we are chiefly interested is as to 
the first contention of counsel, and the court held that under the law against 
trusts the witness must and should have answered and testified to the ques- 
tions even though it would incriminate him. The statute here was declared 
not to be void as unconstitutional because the immunity, which was also given 
by the statute to the witness, was co-extensive with the constitutional privilege 
since Section 10 of said Anti-Trust Law set out that: “Any person subpoenaed 
and examined shall not be liable to criminal prosecution for any violation of 
this act about which he may testify. Neither shall the evidence of any such 
witness be used against him in any criminal proceeding.” The court in ex- 
planation said a reasonable interpretation must be placed on the constitu- 
tional provision and because of the difficulty of securing certain evidence the 
legislatures are allowed to grant immunity and compel testimony since it 
does not contravene or avoid the constitutional provision. If it appears to the 
court that the witness is fully protected he cannot claim silence as a privilege 
because the need for silence no longer exists. However, the general law is that 
it must appear to the court that the witness is fully protected, first. For an- 
other good Kansas case on this same point see, In re John Bell, Petitioner, 69 
Kan. 855, which was in the matter of a Habeas Corpus and which cited the 
State v. John D. Jack in the opinion of the court. 

Now I wish to proceed to a few general principals as to the scope of a 
witness’ right to claim the privilege. In the first place, the witness has the 
right to not only refuse to answer direct questions as to incriminating matter, 
but also the right to refuse to testify to a fact which would be a necessary link 
in a chain of evidence to prove the commission of a crime by the witness or 
would be the source from which evidence of his commission of a crime might 
be obtained. The mere calling of a witness to testify is not an infringement 
of the privilege. The mere asking of a question is not an infringement of the 
privilege. The courts are disposed to protect witnesses in all cases where the 
privilege against self-incrimination is involved, but a witness may waive his 
privilege by voluntarily answering the question. The privilege is not for the 
purpose of preventing a witness’ being subjected to disgrace, and he may not 
claim the privilege upon that ground solely. It is for the purpose of protection 
from self-disclosure of crime. However, if the privilege is claimed bona fidely 
to prevent self-incrimination, the fact that the claim of privilege may serve 
other ends is immaterial and just goes to the good fortune of the witness. 
Further, the danger of criminal prosecution must be real and not remote, 
before a witness may claim privilege. “The privilege exists if there is a rea- 
sonable possibility of prosecution—.” (Cit. 70 C.J. Fig. 881, Witnesses.) If 
witness is being examined in a federal court he may claim the privilege upon 
the ground that he would subject himself to prosecution under a state statute, 
but in a state court to refuse to testify on the ground that it would subject wit- 
ness to federal prosecution has been held improper in some cases. Although 
the statute of limitations may protect a witness, still he has the right, general- 
ly, to claim privilege. However, if the court determines he is sufficiently pro- 
tected he may be compelled to answer. (Cit. 70 C.J. Fig. 884, Witnesses.) 
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In some states the legislatures have passed statutes giving the courts power 
to compel answering of questions by witnesses and the additional power to 
grant immunity from prosecution in certain cases. However, in such instances 
it is generally held that the court must confine its power to the granting of 
immunity under the classes of cases enumerated in the statute, because the 
power to grant immunity is inherent in the legislature and not in the court 
primarily. A witness has no equitable right to immunity because of a promise 
of the court, prosecutor, or any other officer on the theory of change of posi- 
tion or estoppel, but the immunity to be valid must be sanctioned by law. 
(Cit. 70 C.J. 886, Witnesses.) 

In conclusion, it is my wish to make it clear that I have only attempted 
to lay down a few of the outstanding fundamental principles of the law in 
regard to the privilege of the witness against self-incrimination. As stated in 
the opening paragraph, the magnitude of this field is such as to prohibit a 
complete discussion in less than one or perhaps half a dozen volumes. It 
might have been better, perhaps, to take only one point upon which to elabo- 
rate as to the law, but because it is often difficult to determine just which 
point might be of most interest from the stand-point of the reader, I chose the 
method followed. It is my profound hope that the citations given in the body 
of the article and the accompanying bibliography will open the door into 
some of the matters mentioned herein, which the reader may desire to pur- 
sue further. 
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The Doétrine of Election of Remedies 
By W. C. Atrwater, Washburn College, 1936 


1. WHEN IS ELECTION COMPLETE IN KANSAS? 
I. Introduction 


The doctrine of election of remedies may be stated as follows: When a 
party has two or more inconsistent remedies, the adoption of one precludes a 
resort to another. The term “inconsistent remedy” means such a remedy which, 
by its nature and essence would be repugnant to another remedy arising out 
of the same wrong and hence its adoption would be a repudiation of any fu- 
ture right to resort to such other remedy. The Common Law boasted, “Never 
a wrong without a remedy” but it is fundamental to every student of law that 
once having chosen your remedy at Common Law you were through, wheth- 
er the court’s decree wiped out your injury or not. The basic rule of “res ju- 
dicata” was a bar to further recourse. Code systems of pleading were adopted 
in this country because the American Bar wished to forestall the frequent 
miscarriage of justice due to plaintiff's failure to foresee a technicality or 
properly measure the scope of his chosen remedy. Statutes were enacted to 
guard the plaintiff's rights, and permit him, before judgment, to dismiss his 
action and begin again. We have such a statute in Kansas (R.S. Kansas 60- 
3105) which reads: “An action may be dismissed without prejudice to a fu- 
ture action: 1. By the plaintiff before the final submission of the case to the 
jury or to the court where the trial is by the court.” 


Il. Effect of the Statute. (a) The words, “before submission”. 


We will first consider the effect of this statute upon the court’s interpreta- 
tion of “what constitutes an election.” Generally speaking the prosecution of 
a remedy to judgment is an election even though complete satisfaction is not 
obtained.’ The statute says plaintiff may dismiss without prejudice any time 
before submission of the case to court or jury. What of this interval between 
submission of the case and final judgment? It has been held in Kansas that, 
where plaintiff, upon trial before a jury, after the testimony has been closed, 
the arguments made, and the instructions finished, but before the bailiff had 
been sworn or the jury left the box, applied for leave to dismiss his action 
without prejudice and the court gave such leave that the court had discre- 
tionary power to permit plaintiff to dismiss without prejudice and its ruling 
is conclusive in any collateral proceeding.” Likewise the Kansas court has 
said, “A case is finally submitted when the jury has been put in possession 
of the case for determination by verdict or the court has been put in posses- 
sion of the case for decision.”* On this point then we may logically conclude 
that plaintiff has elected at the moment the case leaves his hands and is sub- 


mitted. But he still may be saved a right to proceed again if the court, in its 


1. 20 C.J. 28. 

2. Mason v. Ryus, 26 Kan. 464; also see Dickerman v. Crane. 8 Kan. App. 797; Brown et al. v. 
Kirkbride, 19 Kan. 588; Schafer v. Weaver, 20 Kan. 294; Moore v. Toennisson, 28 Kan. 608; Wehe 
et al. v. Mood et al., 68 Kan. 373, 75 Pac. 476; 112 Kan. 887 ({McKinley v. Shull), 212 Pac. 898. 

8. McKinley v. Shull, 112 Kan. 837, 838, 212 Pac. 898. 
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discretion, so directs. However, once the case is in the hands of court or jury 
for final determination, this discretion ceases and, although judgment hasn’t 
yet been given, the plaintiff is deemed to have elected according to the rule 
of “res judicata”. 


Ill. The words, “without prejudice”. 

Let us now consider the purport of the words, “without prejudice,” as 
found in the statute. Do these words baldly mean that plaintiff can pick a 
cause of action and commence proceedings only to summarily dismiss before 
judgment and then begin anew using an entirely different and inconsistent 
remedy? The Kansas court has definitely set out its adherence to the doctrine 
of election as generally followed on this point. No case has ever been litigated 
in this state where plaintiff could commence his cause of action and then re- 
trace his steps to pursue an inconsistent remedy. The reason is this: plaintiff 
may dismiss without prejudice but proceeding again he must not trample the 
rights of: 1. the court, 2. the defendant, or 3. the public; and it follows that 
in such subsequent proceeding he will be confined to his original remedy or 
one closely allied to it. To further illustrate and discuss our meaning we set 
out the following outline: 


ELEMENTS OF ELECTION 


I. Knowledge of facts and intent by the plaintiff. 
II. Plaintiff does a decisive act compatible with only one course of conduct. 
(a) Defendant’s knowledge of the act. 
(b) Injury to defendant’s rights. 
(c) Defendant’s reliance upon the act or change of position. 
(d) Injury to the court or public. 


Knowledge and Intent 

Election cannot take place unless the plaintiff intends to have so elected. 
Thus, if he were unaware of the facts or mistaken as to some or all of them 
he could not be deemed to have so elected. But if he knows all the facts and 
then proceeds to take a definite course by way of remedy the intent is con- 
clusively presumed.‘ In Ulrich v. Bigger et al, 81 Kan. 756, 106 Pac. 1073, 
Justice Burch cites Thompson v. Howard, 31 Mich. 301, 312, as follows: “Man 
may not take contradictory positions and where he has a right to choose one 
of two methods of redress, and the two are so inconsistent that the assertion 
of one involves the negation or repudiation of the other, his deliberate and 
settled choice of one, with knowledge or the means of knowledge of such 
facts as will authorize a resort to each, will preclude him thereafter from go- 
ing back and electing again.” Later in Ireland v. Waymire, 107 Kan. 384, 
191 Pac. 304, the court said, “It has consistently been held throughout a long 
line of decisions in this state, that where a party having the right to choose 
one of two inconsistent remedies, deliberately elects to follow one of them 
with knowledge or means of knowledge of the facts, he is effectually barred 
from thereafter making a new election and pursuing the other remedy.” (Cit- 
ing cases.) 
4, 20 Od. 85, 86. 
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Plaintiff Does a Decisive Act Compatible with Only One Course of Conduct 

(Inasmuch as it is difficult to separate the elements of this topic, the read- 
er should bear in mind sub-topics a. to d. as classified supra.) 

The authorities are by no means harmonious as to what constitutes an 
election, but generally they proceed from the theory that “any decisive act of 
a party with knowledge of his rights and of the facts indicating an intent to 
pursue one remedy rather than the other, determines his election in the case 
of conflicting and inconsistent remedies.”® 

In Scarf v. Jardine’, a landmark case on this subject, Lord Blackburn 
said, “Mere intention will not bind a party but as soon as he has communi- 
cated his determination to the other side to follow one remedy in such a way 
as to lead the party to believe he has made that choice, he has completed his 
election and can go no further. He has done an unequivocal act—one which 
would be justifiable if he had elected one way and not justifiable if he had 
elected the other way.” Professor Corbin, in one of his articles,’ takes this 
argument farther and insists upon a detriment to the defendant before elec- 
tion should take place. He says, “the doctrine of election is really an applica- 
tion of the doctrine of estoppel” and “an election by the party having a choice 
should not be conclusive upon him until he has done an act making it im- 
possible for him to choose again or make it injurious to the public or unjust 
to the opposite party.” Woodward,* comments on this stand thus, “If this 
view be accepted neither the’ commencement of an action or any subsequent 
proceeding short of judgment on the merits constitutes an election. For the 
plaintiff should always be permitted on terms that will save defendant from 
prejudice to amend his pleadings or voluntarily to discontinue his action and 
commence another. Likewise the receipt by the owner of goods, tortiously 
sold, or the proceeds of such sale is not an act which should estop the injured 
party from recovering damages for the conversion in excess of the amount 
received by him.” As to the decisive acts constituting an election, Woodward 
states,” “The prosecution of one remedy to judgment must be conclusive since 
all the rights of the injured party are merged in the judgment. The com- 
mencement of an action to enforce one remedy, by the weight of authority, 
is decisive. Ordinarily inaction has no significance, but the retention for an 
unreasonable time of money or property received under the contract or fail- 
ure in the case of a contract requiring more than one act to give reasonable 
notice that further performance will not be accepted, may properly be re- 
garded as evincing an election. No one ought to be annoyed twice for the 
same cause. Nemo debet bis vexari pro eadem causa. But the acceptance by 
the owner of the money for goods wrongfully sold is an election. The effect 
of the commencement of an action in a court of competent jurisdiction either 
in tort or assumpsit, is decisive by what is believed to be weight of authority. 
The conflict of authority rests upon the difference of opinion as to the essen- 
tial nature of an election. Some courts consider it merely an “unequivocal 


. 20 C.J. 19. 

. L.R. App. Cas. 345. 

. 19 Yale Law Jour. 221, 239. 

. Law of Quasi-Contracts, Woodward, page 298. 
. Page 427, et seq. 
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act” consistent with a determination to pursue one remedy but inconsistent 
to pursue another.” 

In digesting these statements we may draw the following general con- 
clusions: 

1. Plaintiff's communication to defendant of his intent to pursue one 
remedy is an election. 

2. Plaintiff's decisive act, denoting such intent, is an election. 

3. Plaintiff's acts are never election until defendant’s rights have been 
prejudiced. 

4. Plaintiff's acts constitute an election where to hold otherwise would 
work an injustice to public or to the defendant. 

A cursory examination of these conclusions immediately suggests their 
wide range of variance. But it may be noticed that all are dependant upon 
some phase of the doctrine of estoppel. Hence, we are justified in concluding, 
logically, that an election is complete at any stage of relationship between the 
parties, regardless of the time of commencement of a court action where: 

1. Plaintiff's act is a detriment to defendant. 

2. Defendant changes his position in reliance upon plaintiff's act. 

3. Plaintiff's act or intent to act is inconsistent with a different course. 

Kansas has considered any one of these to be sufficient to uphold an elec- 
tion. In Ireland v. Waymire, supra, the court said, “The doctrine of election 
does not depend so much on the form as the nature and theory of the actions. 
It is the inconsistencies of the remedies, rather than the forms, which gives 
rise to the estoppel. Nor does the fact that the action did not proceed to judg- 
ment affect the application of the principle. The commencement of an action 
or any decisive act, determines the question and gives finality to the election, 
whatever may be its result.”’° Whatever the intention of the legislature might 
have been in drafting the statute mentioned, the words, “without prejudice” 
have not been permitted by the Kansas court to affect the rights of the parties 
in derogation to the Common Law. It is apparent in this state, then, that 
plaintiff may dismiss any time before submission but in bringing a new ac- 
tion the plaintiff must comply with the general law of election, notwithstand- 
ing the statute. 


10. Also see: Moline Plow Company v. Rodgers et al., 53 Kan. 743; Evans et al., v. Rothschild 
et al., 54 Kan. 747, 39 Pac. 707; City of Larned _v. Jordan, 55 Kan, 124, 39 Pac. 1030; Blaker v. 
Morse, 60 Kan. 24, 55 Pac. 274; Bank of Santa Fe v. County Commissioners, 61 Kan. 785, 60 Pac. 
1062; Missouri Pacific Railway Co. v. Henrie, 63 Kan. 330, 65 Pac. 665; Sweet et al., v. Bank and 
Trust Co., 69 Kan. 641, 77 Pac. 696. 
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The Effect of Encumbrances Upon the Validity of 
Fire Insurance Policies 
By Laurence R. Smitu, Kansas University Law School 


Mortgages and other encumbrances upon the title of property insured 
against fire may have an effect upon the validity of the policy, because their 
presence increases the risk to the insurer. “When a person’s interests in a 
property are qualified or complicated, the motive to care for and protect is 
weakened.”* The owner of heavily mortgaged property is tempted to trans- 
form his burdened property into unencumbered insurance money. 


Although the existence of encumbrances upon the insured property is 
material to the risk, the general rule is that the applicant is not bound to dis- 
close encumbrances unless he is questioned concerning them, providing the 
non-disclosure is not fraudulent.” The insurer is the party familiar with what 
is material to the risk, and he fixes the premium; it is presumed that he 
makes all necessary inquiries and looks to the applicant only for good faith.’ 


A general provision making the policy void if the insured has concealed 
or misrepresented any material fact or circumstance concerning the insur- 
ance, without expressly mentioning encumbrances, does not enlarge the duty 
of the applicant to disclose encumbrances.‘ With or without this provision, 
there must be actual fraud or concealment on the part of the applicant to 
render the policy invalid. However, the mere non-disclosure of a fact clearly 
material to the risk, is itself evidence of fraudulent intent.° 

A common provision of the fire policy is one rendering it void if the in- 
terest of the insured be other than unconditional and sole ownership. But 
“It has long been settled that the existence of a mortgage or other encumbrance 
does not constitute a breach of the condition of unconditional and sole own- 
ership.”* A similar provision relates to the avoidance of the policy if any 
change, other than by the death of one insured, takes places in the interest, 
title or possession of the subject of insurance. The giving of a mortgage does 
not amount to a change in title or possession, it is generally held. ” There is 
much conflict on the point as to whether it is to be construed as a change in 
interest.* 

In recent times, the question as to whether the existence of encumbrances 
is included within the meaning of these and similar provisions seldom arises, 
because most policies now contain a special provision concerning encumbranc- 
es. The common form is “if the subject of the insurance be personal property, 
and be or become encumbered by a chattel mortgage, the policy shall be 


- Ostrander, Fire are, (2d ed.) 264 (1897). 
2° Vance, Insurance (2d ), p. 348 ti930); 28 A.L.R. 801 (1924); Cooley, Briefs on the Law 
of Insurance, p. 1394 (1905 ey 
8. Vance, supra, .. 343 (19380). 
4. Cooley, supra, p. 1395. 
5. Niagara Fire ~eeere Co. vy. Layne, 170 Ken. 839, 185 S.W. 1186 (1916). 
6. Vance, supra, p. 712 
7. Aurora Fire Ins. Co. v. Eddy, 55 Ill. 218 (1870); Hoose v. Insurance Co., 84 Mich. 309, 47 
N.W. 587, 11 L.R.A. 340 (1890); Morotock Insurance Co. v. Rodefer, 92 Va. 747, 24 S.E. 393, 53 
Am. ay Rep. 846 (1896). 
Held to be a change in yg in yy! oy he Ins. Co. v. Clarke, 79 Tex. 23, 15 S.W. 166, 
11 LRA, 298 (1890); Olney v. Ins. Co., 88 Mich. 94, 50 N.W. 100, 18 L.R.A. 684, 26 Am: St. Rep. 


13 ° 
281 (1891); Contra, iroit v. Ins. Co., Fis Wise. 402, 21 N.W. 1014 (1902); Collins v. Insurance Co., 
184 Ia. 747, 169 N.W. 199 (1918). 
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void.”® In some policies, both real and personal property is included; in others, 
only the present or only the future existence of encumbrances is concerned; 
or the policy may become void only if notice of encumbrances is not given to 
the insurer,” or if the written consent of the insurer is not procured." Under 
the New York standard policy, the clause creates an exception—the insurer 
not being liable while the property is encumbered by a chattel mortgage.” 


The validity of the encumbrances clause is well recognized.’* The insurer 
has the right to impose the condition, because an encumbrance involves an 
increase in the risk of loss. Assuming that there is an encumbrance upon the 
property at the time an application is made for fire insurance, and that the 
delivered policy contains the usual provision rendering the policy void if the 
property is encumbered, there are three general situations to be considered 
concerning the validity of the policy. 


(1) The insurer may ask the applicant, inter alia, if the property is en- 
cumbered, and the applicant may deny the fact or fail to answer. If the ap- 
plicant makes a misrepresentation the policy is generally avoided.'* The ap- 
plicant makes a misrepresentation if he states that the property is subject to 
no encumbrances when he knows the statement to be false or does not know 
it to be true, with intent to deceive the insurer.'* But a representation made 
with knowledge of its falsity raises a presumption of an intent to deceive.”® 
In many cases, no question arises as to the intent of the applicant, for the 
policy generally provides that the application is part of the contract and that 
any untrue answer to questions contained in the application shall avoid the 
policy.”” 

If the insurer issues a policy on an application in which some of the ques- 
tions are left unanswered, it is generally held that there is a waiver of the 
right to the information, and the contract of insurance will be considered as 
based on the answers given.”® 


(2) The insurer may have knowledge of encumbrances upon the appli- 
cant’s property before the loss has occurred. This knowledge may be based 
upon answers to questions in the application, or may be from another source. 
But in either event, delivery of the policy, with such knowledge, is generally 
held to amount to a waiver of the insurer’s right to avoid the policy.”® Like- 
wise, there may be a waiver if the insurer should accept the payment of pre- 
miums with knowledge of encumbrances, though it had no knowledge at 





Nowak v. City of New York Ins. Co., 141 Kan. 571, 42 Pac. (2d) 954 (1935). 
10. Indiana Ins. Co. v. Pringle, 21 Ind.’ App. 559, 52 NE. 821 (1899). 
11. Cagle v. Chillicothe Town Mut. F. Ins. Co., 78 Mo. App. 215 (1899). 
12. Cahill’s Consolidated Laws of ae 30: 121 (1930). 
18. Day v. National Fire Ins. Co., 6 Mo. App. 279, 264 S.W. 467 (1924); Dumas v. Northwest- 
= Ind. Apr mrt > Ye eS tis, rr L.R.A. 358 (1898) ; German Mutual Ins. Co. v. Niewedda 
p. 6 18 
arrish v. Rosebud Min. Co., 140 Cal. 635, 74 Pac. 312 (1903); Kingston Mut. County F. Ins. 
Co. . “oimatesd, 68 Ill. App. 111 (1896) ; Hayward v. New England Mut. Ins. Co., 10 Cush. 444, 
see oy Cronin v. Phi — phia Fire Assoc., 112 Mich. 106, 70 N.W. 448 (1897). 


16. Day v. St. Paul’ F. & M. Ins. Co., 111 Wash. 49, 189 Pac. 95 (1920). 
17. Day v. Mut. Ben. Life Ins. Co., i McArthur (D.0.) 41, 29 Am. Rep. 565 (1873); Stensgaard 
v. * My Real Estate Title Ins. Co., 50 Minn. 429, 52 aeons 910, 17 LARA. 575 (1892). 
See Cooley, Briefs on the Law of Ins. * P. 2635 (1905). 
is. —"s Y City of — Ins. Co., (La.) 150 So. 106 (19338); Cossels v. So. Dak. Threshermen’s 
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the time the policy was delivered.”” Knowledge of the insurer’s authorized 
soliciting agent is regarded as knowledge of the insurer.” 

(3) The insurer may make no inquiry, and be without knowledge of 
encumbrances, until after the loss. Under these circumstances, there is a great 
conflict of authority as to the applicant’s right to recover.” The prevailing at- 
titude of the courts holding that there is a waiver of forfeiture by failing to 
make inquiry, is that the contracting parties are not on an equal basis—that 
the applicant, ignorant as to insurance matters, relies upon the insurer to de- 
liver him a policy that will protect his property. 

“The insured, as a matter of fact, ordinarily knows nothing about the 
policy until it is made out and returned to him after the payments . . . have 
been made.”** It has been stated that “. . . the insurance company (is) . . . 
conclusively presumed to have insured the insurable interest which the owner 
had in the property. . .”* 

Some of the decisions supporting the rule of waiver are based upon the 
theory that the contract consists essentially of only those matters discussed 
between the parties, inasmuch as general forms prepared by the insurer are 
used. “Forms for insurance policies are usually prepared by the insurance com- 
panies for general use and without reference to particular cases. The insured 
has little voice in framing the terms of his insurance and none whatever in 
preparing the form of the policy issued.”™ 

In at least one case appears the idea of consent to the encumbrance. In 
Wright v. Fire Ins. Co., 12 Mont. 474, 19 L.R.A. 211, 31 Pac. 87 (1892), it was 
stated that “(The defendant) . . . by writing the insurance on said merchan- 
dise without inquiry as to the mortgage thereon, did consent to take the risk 
on the goods under mortgage as effectually as if consent had been indorsed 
on the policy.” In a number of decisions the courts have laid stress on the fact 
that the applicant did not know that the policy would contain the condition 
set up as a defense.”* Some opinions give no special reasons for a waiver.”’ 


Courts holding that the contract is avoided even though no inquiry is 
made by the insurer insist that there can be no waiver, because it is not the 
relinquishment of a “known” right when the insurer has no knowledge of 
encumbrances.” Some opinions express the view that the applicant is pre- 


20. See, as to waivers for breaches in general, Germania F. Ins. Co. v. Klewer, 129 Ill. 599, 22 
N.E. 489 (1889); Phoenix Ins. Co. v. Boyer, 1 Ind. App. 329, 27 N.E. 628 (1891); Rogers v. Farmers 
Mut. Aid Assoc., 106 Ken. 371, 50 S.W. 543 (1899). 

21. Merchants Mut. Fire Ins. Co. of Colo. v. Harris, 51 Colo. 95, 116 Pac. 148 (1911); Con- 
tinental Ins. Co. v. Rosenberg, 7 Pennewill 174, 74 Atl. 1078 (1909); Cue v. Connecticut Fire Ins. 
©o., 89 Kan. 40, 130 Pac. 664, 44 L.R.A. (N.S.) 1218 (1913); Manning v. Conn. F. Ins. Co., 176 
Mo. App. 678, 159 S.W. 750 (1913). 

22. See cases cited in 28 A.L.R. 808; 26 C.J. 184; Cooley’s Briefs on the Law of Ins., p. 2631. 

23. Neher v. Western Assur. Co., 40 Wash. 157, 82 Pac. 166 (1905). 

24, Phenix Ins. Co. v. Fuller, 53 Neb. 811, 40 L.R.A. 408, 68 Am. St. Rep. 637, 74 N.W. 269 
(1898). See, also, Vankirk v. Citizens’ Ins. Co., 79 Wis. 627, 48 N.W. 798 (1891) and Hanover Fire 
Ins. Co. v. Bohn, 48 Neb. 743, 67 N.W. 774 (1896). 

25. Great Southern Fire Ins. Co. v. Burns, 118 Ark. 22, 175 S.W. 1161, L.R.A. 1916B, 1252, 
Ann. Cas. 1917B 497 (1915). See, also, Arthur v. Palatine Ins. Co., 35 Ore. 27, 76 Am. St. Rep. 450, 
57 Pac. 62 (1899); Seal v. Farmers’ ... Ins. Co., 59 Neb. 253, 80 N.W. 807 (1899); Lindstram v. 
Employers’ Indemnity Corp., 146 Wash. 484, 263 Pac. 953 (1928). 

26. German Mut. Ins. Co. v. Niewedde, 11 Ind. App. 624, 39 N.E. 534 (1895); Allesina v. London 
& L. & G. Ins. Co., 45 Ore. 441, 78 Pac. 392 (1904); Ins. Co. of N.A. v. Bacheler, 44 Neb. 549, 62 
N.W. 911 (1895); Lancashire Ins. Co. v. Monroe, 101 Ken. 12, 39 S.W. 434 (1897). 

27. Delahay v. Memphis Ins. Co., (Tenn.) 8 Humph. 684 (1848); Lindstram v. Employers’ In- 
demnity Corp., 146 Wash. 484, 263 Pac. 953 (1928); Humble v. Insurance Oo., 85 Kan. 140, 116 Pac. 
472, Ann. Cas. 1912D, 630 (1911); Reaffirmed in 92 Kan. 486, 141 Pac. 243 (1914). 

28. Howrey v. Star Ins. Co. of A., 46 Wyo. 409, 28 Pac. (2d) 477 (1984). 
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sumed to know the terms of the contract.” It was noted in Muskovitz v. Sun 
Underwriters Agency, 3 Ohio App. 422, 21 Ohio C.C. N.S. 250 (1913) that 
“It is a well-known rule that i ignorance of the contents of a contract signed 
will not relieve a party from its effect.” 

Other reasons advanced by the courts in holding for the insurer are: the 
court cannot make a new contract for the parties;*° “this class of contracts is 
construed liberally in favor of the insured, but when the terms are so explicit 
as in this case it must be enforced;”*” no rule of law is contravened by the 
terms of the policy.** Many of the decisions are given to the insurer, merely 
because the express terms of the contract are to be followed.* 

More courts are inclined to follow the rule of forfeiture, in recent times, 
because of the adoption by many states of the standard fire insurance policy. 
A strong prejudice arose against insurance companies in litigation concerning 
policies, because of the practice of the insurers to defeat their liability wherever 
possible by placing such numerous and lengthy conditions in the policy as 
to practically prevent their being read and understood. To prevent such fraud- 
ulent practices and to give uniformity to the policies, many states have en- 

acted laws specifying what provisions the policy shall contain.‘ In other 
states, including Kansas, the policy must be approved by a state insurance of- 
ficial before it can be executed.” 

It is thought by many that by the introduction of these standard policies, 
the reasons for the strict construction of the policy against the insurer have 
been eliminated, inasmuch as the contents have been simplified and they are 
no longer prepared i in the secrecy of the insurer’s office. °§ The Kansas court 
has apparently taken that position. In the case of Humble v. Ins. Co.,"" decided 
in 1914, there was an action on a policy containing the provision that it was 
to be void if the property was encumbered. The policy was issued on an oral 
application, no inquiries being made as to encumbrances. The court allowed 
the plaintiff to recover even though there was an existing encumbrance, say- 
ing that “until the legislature shall prescribe the terms and effect of a policy, 
the insured who is asked and who answers nothing respecting encumbrances 
on the property, and who pays his money in the belief that he is procuring 
insurance, should not be held bound by the encumbrance clause.” 

In the recent case of Nowak v. City of New York Ins. Co.,** no inquiries 
were made by the agent, but the application signed by the agent stated that 
there were no encumbrances. The court denied the plaintiff the right to re- 
covery. The statute requiring the insurer to have the fire policy approved by 

29. Ramer v. Am. Cent. Ins. Co., 70 Mo. App. 47 (1897); Ind. Ins. Co. v. Pringle, 21 Ind. App. 
359, o2 NE. 821 (1899); Guinn v. Phoenix Ins. Co., (Tex. Civ. App.) 31 Sw. 566 (1893). 

31. Ine’ Oo. of NA. v. Wicker, 95 Tex, $90, 85 SW. 140 (1900). 00) 
82. Crikelair v. Citizens’ Ins. Co., 168 Ill. 309, 48 N.E. 167 (1897). 


33. Baldwin v. German Ins. Co., 105 Ia. 879, 75 N.W. 826 (1898); Bowman vy. Franklin F. Ins. 
Co., 40 Md. 620 (1874); Hickey v. Dwelling House Ins. o. 20 Ohio C.C. 385, 11 Ohio C.D. 135 


(1900); Shoucair v. North British & M. Ins. Co., 16 N.M. 120 Pac. = (gt : tay 4 v. 
Southern Ins. Co., 153 N.C. 285, 188 Am. St. Rep. 665, 69 sk 014 (1910) ; F. M. Ins. Co. v. 
J. I. Case Threshing Mach. Co., 107 Va. 588, 122 Am. St. Rep. 875, 59 S.E. Yo (1907): Ga. Home 


Ins. Co. v. Hoskins, 71 Fla. 282, 71 So. 285. (1916); Curlee v. Texas Home F. Ins. Co., 31 Tex. Civ. 
App. Py 73 S.W. 831 (1903). 
. N.Y - was the first state (1886). 


Hi See Kan. rr. 1933, 40-216. 
36. See 5 N.Y.U. Law Rev. 121, ‘‘The Changing seg of the Courts in the Construction of the 
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the state insurance commissioner had been passed in 1927, subsequent to the 
Humble decision. The court said in the Nowak case that it must be assumed 
that the insured knew of the usual provision as to encumbrances in the policy, 
and added that “There is no more reason why the courts should modify a 
plain and unambiguous contract than that they should write a new contract 
for any other parties.” Although the statement in the application as to en- 
cumbrances was false, it was wrongfully made by the agent of the insurer 
and so was not chargeable to the applicant. The Nowak case may be regarded 
as contra to the Humble case, and puts Kansas in line with the federal rule 
of strict interpretation,®® holding the parties to an insurance contract to the 
terms of their agreement, just like parties to any other contract. 


89. Northern Assurance Co. v. Grand View Bldg. Assoc., 183 U.S. 308, 22 8S. Ct. 133 (1902); 
Grand View Bldg. Ass’n v. Northern Assur. Co., 73 Neb. 149, 102 N.W. 246 (1905); affirmed in 203 
U.S. 106, 27 8. Ct. 27 (1906). 
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LEGISLATION 


Legislation 


DOCTRINE OF POTENTIAL POSSESSION IN KANSAS 


An ancient doctrine in the law of sales was to the effect that one could 
sell and pass title presently to crops to be grown in the future on his land, 
wool to be grown on his sheep and the future young of his domestic animals. 
It was said that although the seller did not have the goods actually yet he 
had them “potentially.” 

This rule, known as the doctrine of potential possession, has often been 
applied in Kansas,” and the doctrine was reaffirmed in the recent case of 
Stockgrowers State Bank v. Parks.’ 

The common law doctrine was apparently without limitation. Thus a 
sheep owner could sell the wool to be grown any number of years in the future 
if at the time of the contract he owned the sheep, or a land owner might sell 
the crop to be grown at any time in the future on his land.‘ 

It is easy to see the inherent danger in such a doctrine. Is such a buyer to 
be preferred to the exclusion of future purchasers who have dealt with the 
actual goods? Therefore the doctrine has been restricted in one way or another 
by many courts in the United States. Some have said that in order to pass title 
presently to future goods the young must be in gestation,’ others, that the 
crops must have been planted.° Both these limitations have been accepted in 
Kansas.’ 

This, then, was the state of the law in Kansas when the legislature took 


the matter under consideration and passed Chapter 218 of the laws of 1935. 
This statute reads as follows: “Chattel mortgages may be given upon personal 
property of any kind or character including (but not by way of limitation) 
live stock the natural increase thereof, crops (either annual or perennial) 
including (but not by way of limitation) fruits, berries, and other industrial 
crops, either grown or growing, planted, and/or to be planted within six 


months from the execution of such mortgage.”® 


So now under this act the Kansas farmer may not only mortgage his crops 
from the moment they are planted but may do so six months before the seed 
is in the ground. 

In favor of such a statute it may be said that in an agricultural state like 
Kansas it often becomes necessary for the farmer to obtain credit in advance 
to cover a year’s operation. Crops may be destroyed by drouths, floods, insects, 
or dust storms. During the present depression, agriculture and stock raising 
are under heavy financial burdens. The farmer may not be able to survive 
unless he can give security to finance his year’s expenses. Very often he must 


1. Grantham v. Hawley (1616), 80 Eng. Rep. (Full Reprint) 281. 
2. Holt v. Lucas (1908), 77 Kan. 710, 96 Pac. 30, ‘‘that the young must be in gestation.’’ (This case 
cites several prior cases). 
-" —_, State Bank v. Parks (1936), Kan. , 54 Pac. (2d) 950, ‘‘the crop must be 
planted.’’ 
B00, fees ‘ene! 10th ed., 468; Jones v. Richardson, 10 Metcalf 468; Billows v. Wells, 36 Vt. 

Battle Creek Valley Bank v. ro National Bank, (1901) 62 Neb. 825, 88 N. W. 145, 56 L. R. A. 
12; Holt v. Lucas, supra Note 

Red v. Burrus (1877), 58 Ga, 575; Stowell v. Bair sper. . 4 App. 104; Brown v. Neilson 

(i901), 61 Neb. 765, 86 N. W. 498; Oudworth v. Scott (1860), 456; Rochester Distilling Co. 
v. Rasey (1894), 142 N. Y. 570, 87 'N. E. 632, 40 Am. St. Rep. os5, First Nat. Bank v. Felter ane 
4 Colo. 370. 176 Pac. 496; American State Bank v. Keller Ti9s4), 112 Neb. 761, 200 N. W. 

. Cases cited under notes 2 and 3 supra. 8. Kansas Session Laws, 1935, "Ch. 218, Sec. 4 
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procure this credit before the crops are planted in order to pay for the seed. 
This alone is a reason for permitting some kind of security on the crops of 
the current year. 

In opposition to the statute one may be permitted to imagine a few cases, 

Suppose a farmer owns a mare, and has mortgaged its future foal. Even- 
tually the colt is sold to a bona fide purchaser in Missouri. The effect of the 
Kansas Statute would be to prefer the mortgagee who had bargained for a 
property interest in future goods to a bona fide purchaser who had dealt with 
the thing itself. 

Or let us put the case of the farmer who mortgages the future crop to be 
grown on his land. The harvested wheat is sold in the regular course of trade 
to a grain dealer in Chicago. 

In both cases the recording of the mortgage would not be noticed to the 
buyer for he is in no position to know where is the record which he must 
consult. 

Neither would the usual rules of conflicts of laws be of any avail to him, 
because a chattel validly mortgaged in one state when taken to another carries 
with it the encumbrance.° 

We are thus brought to the embarassing position where we see on the one 
hand that the farmer needs the aid of the statute in order to obtain credit in 
lean years, and on the other that there is danger of fraudulent practices. For 
the last fifty years the increased speed of modern business has made it ever 
more nécessary to protect the bona fide purchaser. In the end it comes down 
to a weighing of the conflicting interests involved. Are we willing to assume 
the risk of fraud being perpetrated on a business man in the normal course of 
trade in order to help finance the needy farmer. Fraudulent sales in business 
mean not only slower business but in the end higher priced goods. 

In view of these considerations it is interesting to see what solutions have 
been adopted by other states faced with the same problem. 

First it should be noted that the Uniform Sales Act, adopted in thirty-two 
states, says expressly that “where parties purport to effect a present sale of 
future goods, the agreement operates as a contract to sell the goods.””” 

A-cursory glance at the statutes of the sixteen states where the Uniform 
Sales Act is not in force reveals the fact that eight of them have passed laws 

rmitting the mortgaging of crops at periods from six months to a year 
om they are planted.” This is at least an indication of how wide spread is 
the farmer’s need for credit. 

Still more significant is the fact that among the states having adopted the 
Uniform Sales Act, we have been able to discover five states that have enacted 
a later statute allowing the farmer to mortgage future crops.’ 

With due regard to the conflicting considerations involved in this problem 


Restatement of Conflicts of Law, § 268; Beale, Conflict of Laws, Vol. II, § 273.1. 
0. Section 5 (3), Uniform Sales Act. 
11. Arkansas: Kirby and Castle’s Digest, (1916) §§ 6407, 6408; Colorado: Cpmpiled Laws: of Colo- 


rado, oory erate (1932) § 5090; Florida: Compiled General Laws ate § 5741; Georgia: Ga. Code 


(1933) 67-1101-1106; Louisiana: Louisiana Civil Code (1932) § 3308; _ Missisatppt : Hemingway’ : 
—— Code (1927) § 2480; New Mexico: Statutes (1929) § 21- 401; olina: Code of 
Laws of South Carolina (1932) 3" 8716 

12. The five states are as follows: Tilinois : Smith—Hurd Ill. Revised Statute (1935) § 95-la. The 
statute was passed in 1933; Nevada: Hillyer—Nevada Compiled Laws (1929) § 985; Ohio: Throck- 


(This footnote continued on following page) 
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it would seem that during the present agricultural depression the Kansas 
Statute constitutes a wise economic policy, and can easily be justified by the 
unusual conditions prevailing. However, we would be short sighted if we 
failed to observe the possibilities of fraud and the dangers involved. A policy 
that is necessary in a period of crisis may not be wise as a permanent institution. 
This statute seems to be one of those justified only as a necessary expedient 
but we feel that it must be re-examined when the financial condition of the 
farmer again becomes normal.—Rosert A. ScHRoEDER, Kansas University Law 
School. 


morton’s Code of Ohio (1934) § 8567-1 (passed 1933); South Dakota: (1929) Revised Code § 1600; 
nm: Remington's Revised Statutes (1933) § 3779. 

Not all the latest laws have been available to the writer, but statutes in the following states have 
been examined up to the date given after the name of each state: Alabama, 1928; Arizona, 1928; 
California, 1935; Connecticut, 1930; Delaware, 1915; Idaho, 1932; Indiana, 1935; Iowa, 1927; Ken- 
tucky, 1930; Maine, 1930; Maryland, 1924; Massachusetts, 1932; Michigan, 1929; Minnesota, 1929; 
Nebraska, 1922; New Hampshire, 1926; New Jersey, 1925; New York, 1930; North Dakota, 1925; 
Oregon, 1930; Pennsylvania, 1931; Rhode Island, 1923; Tennessee, 1932; Utah, 1933; Vermont, 1933; 
Wisconsin, 1935; Wyoming, 1931. 


MOTORIST PROTECTION 


The problem of adequate protection for the motoring public of Kansas 
is indeed a pressing one.’ The object of this note is to present several methods 
of dealing with this problem, not only by reducing the accidents,” but by pro- 
viding redress for those injured. 

Let us first see where the plaintiff, who has been injured in an auto acci- 
dent, may find himself in respect to receiving just recompense for his injuries. 
There are five convenient classes. 

First, he may find that the defendant carries no liability insurance and is 
insolvent. Into this class far too many cases fall, the reason for it being that 
the skill and care used by the driver is as a general rule commensurate with 
his financial stability—a perfect ratio of care and financial responsibility. 

Second, the plaintiff may find himself injured by a motorist who carries 
indemnity insurance, but who, unfortunately, is either insolvent’ or refuses 
to pay a judgment recovered against him. Here the plaintiff is little better off 
for he cannot sue the insurance company, nor garnish them, due to the very 
well known but little liked “no action” clause which is found tucked away 
in the instrument; and so in the absence of statutory or specific policy pro- 
visions the plaintiff again fails to recover. 

Third, the plaintiff may have been lucky enough to have been crippled 
by a solvent, though uninsured, motorist, and now if the defendant does not 
assume the blame, all the plaintiff must survive is the perilous machinery of 
the trial. Fortunate indeed is the plaintiff who finds himself adequately com- 
pensated, for the law does not allow the plaintiff to recover for his attorneys 
fees, yet those fees will often run from 25 per cent to 50 per cent of the amount 
recovered. While time is usually very important to the plaintiff he often has 
to wait some time before his judgment is satisfied. 

1. In 1935 there were 522 deaths from automobile accidents reported to the Kansas State Board of 
Health. From a report based on newspaper accounts of accidents for the year ending August 15, 1935, 


it may be estimated that there was a total of 4,500 accidents with appreciable incapacity resulting to 
5000 people in Kansas. 

2. In the province of Ontario for example, nearly 3000 drivers’ li were pended in the first 
few months of operation of the plan, with a resultant decrease of nearly 80 per cent in the number of 
accidents. This further substantiates the statistically founded assertion that 80 per cent of all acci- 
dents are caused by 15 per cent of the drivers. 

8. Carter v. Aetna Ins. Co., 76 K 275, 91 P 178, 11 LRA (ns), 1155. 
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Fourth, the plaintiff is again fortunate in that this time the defendant 
carries a liability policy. If it is not essential that the plaintiff have cash at 
once, so that he can refuse offers of two hundred dollars for the settlement of 
a claim actually amounting to five thousand dollars, he finds that he is in the 
position of having a secured debtor—he may at this time garnish the insurance 
company.‘ 

Fifth, the plaintiff is in a very limited class, yet once he has survived the 
pitfalls of the trial he is sure to recover, for he has been injured by a motor 
carrier, and that carrier is required by statute to carry liability insurance.> In 
this case the action is taken directly against the insurance company.° 

Looking over the possible situations outlined above, we find that the most 
acceptable procedure is the last, yet as it now stands it is not enough. The most 
widely used remedy for this situation is found in the Financial Responsibility 
Law. This law is an aid to the injured party in obtaining recompense for his 
injury. The basic principle being financial stability as a condition requisite to 
the operation of a car, it is easily divined that the approaches of various states 
to the problem come from opposite directions. Some’ require the party shown 
to be at fault in the accident to show after the judgment has been recovered 
against him that he is not only able to pay for present damages, but any which 
might arise in the future. Others require one of three alternatives to be com- 
plied with as a condition precedent to the issuance or renewal of the appli- 
cant’s driving license. Those, alternatives offered would be: First, a financial 
statement of the applicant duly sworn to and possibly audited, showing that 
he could pay a judgment of ten thousand dollars if such judgment were re- 
covered against him; second, a bond posted of the value of ten thousand dol- 
lars; third, proof of a policy of liability insurance covering loss up to ten 
thousand dollars. This plan leaves inviolate the sacred right of the insurance 
company to chose the risk in which it invests. 

The objection raised to the plan which sets up conditions precedent to 
the issuance of the license, is that it requires many people who will never be 
involved in an accident to go to trouble and expense. This argument is 
answered by considering the protection of society. The rights of those mo- 
mentarily inconvenienced have not been impinged in any manner, and it is 
becoming increasingly apparent that the wishes of the few are being trained to 
be in accord with the welfare of the many, which is as it should be. Those who 
raise this objection offer instead a plan whereby no inconvenience is caused 
anyone who has not had an accident, or who has paid any judgment or claims 
that have been established against them. This plan becomes effective if the 
amount recovered be not paid within sixty days of the final judgment, by 
suspending the driving license of the defendant for three years. In this way 
those careless, financially unstable drivers are eliminated from the roads, but 
the objection to this plan is that it amounts to locking the door after the horse 
has been stolen, giving those drivers one last smash “on the house”, as it were. 

But insisting on financial responsibility alone is not the only manner in 


4. Brandon v. Ins. Co. 182 K 68, 294 P 881, 83 ALR 673; Blanton v. Cotton Mills 103 K 118, 172 P 


987, LRA 1918 E 541 
5. R S 1933 Supp. 66-1, 128. 6. Dunn v. Jones, 148 K 218, 53 P 918. 


7. For example see New York Laws of 1929, ch 695 sec. 94, and amendments. 
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which this type of law operates: it should also provide for periodic examina- 
tion of the car and driver, the car every six months, and the driver every year. 
By having a stringent examination of brakes, lights for both focus and bril- 
liance, tail-lights, rear view mirror, tires and steering apparatus, a substantial 
reduction in the number of accidents is obtained. Further, the law aims to 
have the driver in a comparable condition. Repeated examinations with a 
required standard as a condition precedent to the issuance or renewal of the 
applicant’s driving license is the most effective method of handling this prob- 
lem. This license would be revocable by the courts and not by the board which 
issued it, giving a more effective remedy in dealing with infringments of the 
law. When the license is revocable only by the issuing board it has been found 
to be solely a revenue raising act in effect. 

In cases of infractions of minor police regulations it would seem desirable 
to proceed against the car in rem, rather than against the driver. Depriving 
the owner of the use of the car would be more efficacious than the payment 
of a fine. 

It is essential that the law provide protection for those who use the high- 
ways. The method taken in enforcing such a law is immaterial. Financial 
Responsibility laws are in effect in at least twenty seven states® and eight 
provinces of Canada, emphasizing the possibility of empirical study with the 
consequent adoption of that system which has proven most satisfactory. This 
field of protective legislation is no longer a virgin field, and Kansas need not 
hesitate to enter it. 

A few of the disadvantages of the present remedies together with a plan 
which though admittedly theoretical seems desirable, is hereby outlined as 
another possibility in the protection of, and remedies for the motorist of today. 
This theory is based upon compensation as against liability. 

Present laws and rules of procedure must be improved and expanded. The 
expansion must come in the enlargement of the present motor carrier statute 
to cover all motor vehicles in the state—State Compulsory Motor Liability 
Insurance. The improvement must be in the adoption of a plan of liability 
without fault—an essential adoption by modern social machinery of vicarious 
liability. “The whole legal theory of liability predicated upon fault as a 
remedy for these deaths and disabling injuries is incomplete, impractical, 
inadequate, unjust and uncertain.” 

Under this system a legislatively established scale of damages, not unlike 
workmen’s compensation laws, would be established, such scale being operative 
irrespective of proof of negligence. All claims would be filed with a non- 
political board established for that purpose, with a right of appeal to the 
courts. Promptness in the presentment of claims would be enforced under 
penalty of disallowance. We would thus do away with the reasonably prudent 
man test, and eliminate as well the glaring fallacies of memory, perception, 
and recollection, and the absurd anomalies which result in the testimony and 


which give rise in no small amount to the layman’s conception of the amount 


8. Ore. in 1935, Cal. in 1929, Ariz. in 1935, Colo. in 1935. N. D. in 1929, S. D. in 1931, Neb, in 1931, 
Minn. in 1927, Ia. in 1929, Wis. in 1929, Mich. in 1933, Ind. in 1931, Ohio in 1935, W. Va. in 1935, 
Vt. in 1927, N. C. in 1981, Va. in 1932, Dist of Columbia in 1935, Md. in 1932, Del. in 1931, Pa. in 
19384, N. J. in 1929, Conn. in 1926, R. I. in 1927, N. Y. in 1929, Mass. in 1927, N. H: in 1927, Me. in 
1928. 9. Marx, 10 Amer. Bar Ass’n. Jour. 493. 
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of perjury committed in the courts, together with their resultant contempt 
for the law in being unable to remedy it. Since that condition exists, we know 
it exists, and we can do nothing about it, why not change the method of 
dealing with the problem, thereby eliminating these undesirable effects and 
gaining back some thoroughly needed respect for the law? 


That the plaintiff should not have to sustain the burden of proof is at 
once apparent, for that requisite, while its roots are deep in the law, was 
applicable in cases of this type when speed was limited to horses, when there 
was time and distance to avoid accidents; but today cars flash over the ground 
at speeds up to one hundred feet a second, and even the “reasonably prudent 
man” often finds himself in embarassing situations. Seldom is there an ab- 
solutely accurate description of an accident. It is very often the case that the 
injured man doesn’t know what hit him, much less who hit him. And so, in 
the absence of well trained impartial observers who have made a study of 
accidents and who are accomodatingly present in order that they may be wit- 
nesses at the subsequent action, (if they haven’t died or moved away), it 
becomes increasingly apparent that the tide of the trial turns in favor of he 
who gets the most witnesses, the best witnesses, tells his story the most con- 
vincingly, and who gets the breaks of the trial, along with the benefit of any 
bias of court or jury. Upon reflection it is apparent that the man who is 
injured, who should recover, is in no condition and has no opportunity to 
gather up his witnesses, diagram the accident, and impress upon his mind 
the details incident to the wreck: so we find the legal anomaly of requiring 
the man who can know little and produce little, to know much and produce 
much. The burden of proof is indeed oddly placed: 

That the laws of contributory negligence are in many respects out-moded 
as not being equally applicable to horses and streamlined motor driven vehicles 
is obvious. There are practically no wrecks which could not be avoided. As 
Barney Oldfield once said, “I have never been in a wreck which I could not 
avoid if I had it to do over again.” Yet we go on having wrecks, showing that 
in nearly all cases there is at least some contributory negligence which, at the 
time, it is impossible to eliminate. This necessary or unavoidable amount of 
contributory negligence should not defeat a claim, and yet under our liability 
predicated upon fault theory it is impossible to arrive at any other conclusion. 
It may be added that the absence of a speed limit for the highways is not 
conducive to the elimination of contributory negligence. 


The premium rate would start on an equal basis, but to prevent the care- 
lessness of some from being a burden upon the public generally, the premium 
of the offender alone would be raised. By raising the rate individually in ratio 
to the amount of the damage done, many advantages are apparent over the 
now effective method of raising the rates in zones. The driver of the car would 
necessarily need to be conclusively presumed to be the agent of the owner, if 
the car was being driven with his consent. Carelessness would also be checked 
by making the owner of the car co-insurer with the State, the State paying 
all over a certain percentage of the claim. The need is for remedial legislation, 
not purely preventive legislation. 
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The benefits of this type of legislation are legion: it is seen that the victim 
of the hit and run driver is taken care of where before this was impossible, the 
burden now being on the public by gifts and charities, and on the victim and 
his family; exhorbitant fees contracted for by the unethical lawyer, or his 
runner, who pays all present expenses from his own pocket realizing on his 
investment by pocketing half or more of the judgment realized, are elimin- 
ated; financial aid is given to the victim at the time that it is needed to help 
meet the bills brought on by the accident, rather than making him wait two 
to five years and undergo much expensive litigation in the mean time; con- 
trary to the present rule his claim if established is sure to be paid; contributory 
negligence is eliminated; the well-to-do man with a good car is no longer the 
target of fake claims; the burden of proof is abolished where heretofore the 
burden weighed inescapably upon the party incapable of supporting it; the 
anomaly of liability based upon fault where often the fault can not be deter- 
mined is replaced by vicarious compensation; the damage suit with its inherent 
weaknesses and discrepancies in testimony, bias, and the advantages of better 
story tellers and counsel are eliminated; care is placed upon all people equally; 
a saving to the public is made through lower insurance rates and fewer charity 
cases; manifest injustice is made impossible by eliminating the settlement of 
five thousand dollar claims for two hundred dollars; the higher premiums go 
to those deserving them, not to society in general; everyone carries his own 
insurance, where now the solvent in effect insure the insolvent, with a tend- 
ency for the insolvent to say “Soak the Rich!”; the old idea of “beating” 
someone out of a claim and the elimination of prejudice, perjury, and faults 
of perception and recollection are replaced by sorely needed respect for the 
law; equal protection under the law for both the necessitous and well-to-do 
through the elimination of the bias of the jury is realized; damages suffered 
are measured by “human being” standards, not by “would the reasonably 
prudent man have suffered these injuries?”; the rights of one are no longer 
limited by the wrongs of another, a fallacious prerequisite to the system of 
liability based upon fault; dalliance in the courts with the resultant expense 
upon one unable to shoulder it is eliminated; these and many other advance- 
ments may be cited in support of this plan. 

While it is realized that at present nothing can be done toward testing 
such a Utopian plan, it is also realized that the need for remedial as well as 
preventive legislation is most urgent. Financial Responsibility laws have been 
presented to the Kansas legislature at least twice; the hesitancy in adopting 
one may possibly be due to a misconception that in this law there is some- 
thing of a compulsory nature, which by the agrarian reasoning commonly 
found in some legislatures, is akin to an “ism” and must at any cost be stamped 
out! A Financial Responsibility Law does not make insurance compulsory: 
it seeks only to protect the motorist; such a law is not an “ism”: it is effective 
in twenty-six states, the first of which went into effect in 1925, and to date no 
conspiracies to over-throw the government have been predicted upon this 
law.—LeLanp M. Quantius, University of Kansas Law School. 
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(Case Notes 


NEGLIGENCE—Municipal Liability—Defective Streets and Sidewalks— 

Plaintiff walking down sidewalk, was struck by a limb dislodged from a defective 
tree by a high wind. Held: No liability unless the condition of the tree or limbs thereof 
was so patently bad and had existed for such length of time, that permitting them to 
remain was equivalent to an utter disregard of the safety of the traveler in the street. 
Thus, the city was held liable for failure to exercise reasonable care in the maintenance 
of its streets, sidewalks etc. Mary Turner V. The City of Wichita (1934), 139 Kan. 775, 
33 P. (2d Ed.) 335. 

This holding is in accord with a long line of Kansas cases, beginning with Jansen V. 
City of Atchison (1876), 16 Kan. 358, in which the liability of a municipal corporation 
for the proper maintenance of streets and sidewalks, in the absence of statutes or ordi- 
nances to the contrary, was first enunciated. The Kansas Session Laws of 1881, Chapt. 
37, Art. 3, Sec. 11, Subdiv. 11, placed the ultimate responsibility for the proper main- 
tenance of streets, sidewalks, etc., in reasonably safe condition, upon the city. 

This duty of a municipality has been defined as imposing an obligation to use 
reasonable care to keep its sidewalks and streets safe for travel. The kind and degree of 
care and precaution differs with varying circumstances and conditions. Union Station R. 
R. Co. et al. v. Stone (1894), 54 Kan. 83, 37 P. 1012; Kirkham v. City of Kansas City 
(1913), 89 Kan. 671, 132 P. 160; City of Kansas City v. Bradbury (1891), 45 Kan. 381, 
25 P. 889; 3 Abbott Mun. Corp. No. 1007; 2 Elliott Roads and Streets, 3rd. Ed. No. 790. 
It must also take proper care to keep its highways safe although the peril consists of 
places or objects not upon the street, but dangerously neat on private property. The City 
of Osage City et al. v. Margaret.Larkin (1888), 40 Kan. 206, 19 P. 658; Langen v. City 
of Atchison (1886), 35 Kan. 318, 11 P. 38. In the latter case, a billboard on private prop- 
erty was in such condition as to constitute a public nuisance to passers-by. This duty 
arises when the condition of the sidewalk and the street adjacent is such as to be dan- 
gerous to a person lawfully using same, with reasonable care for his own safety, and has 
been so, for such length of time that the city and its officers could and should have known 

‘thereof, and negligently failed to remedy such condition. The rules of negligence thus 
apply. Contributory negligence of plaintiff is a good defense. Turner v. City of Wichita 
(1934), 139 Kan. 775, 33 P. (2d Ed.) 335; Kiley v. City of Kansas (1878), 69 Mo. 102; 
Barnes v. St. Joseph (1910), 151 Mo. App. 523, 132 S.W. 514; Kline v. Dallas (1888), 
71 Tex. 280, 8 S.W. go; City of Newport v. Schmit, 231 S.W. 54; Townley v. Hunting- 
don (1911), 68 W. Va. 574, 70 E. 368; Von Longerke v. New York, 134 N.Y. Supp. 832. 

This duty of the municipality is widely regarded as an exception to the well-recog- 
nized principle of government immunity to tort liability. This exception is based upon 
the distinction between those functions of city government which are governmental and 
those merely proprietary. 4 Dillon Mun. Corp. (5th Ed.),(1911), Nos. 1715 & 1716. The 
city’s ultimate responsibility cannot be removed by an ordinance requiring abutting prop- 
erty owners to maintain sidewalks in efficient repair, although a city which has been held 
liable can recover over from an abutting property owner whose active fault caused the 
defective sidewalk. City of Topeka v. Central Sash and Door Co. (1916), 97 Kan. 49, 
154 P. 32. See also, 12 L. R. A. (N.S.) 951. The court took the position that the parties 
were not in pari delicto. This distinction between an affirmative act, and mere non-action 
on the part of the owner, is also set forth in Mitchell v. Foran & Salina Firestone Service 
Stores (1936), 143 Kan. 191. An ordinance, or notice to repair, does not place the liability 
upon the abutting property owner exclusively, or excuse the city. 40 L.R.A. (N.S.) Nos. 
1165, 1172. 

An abutting property owner is not liable for personal injuries suffered by a pedestrian 
as a result of a defective sidewalk, merely by reason of ownership. In those cases where 
the abutting property owner was actively responsible for the nuisance inducing the in- 
jury, and the city also negligent in allowing said nuisance to be maintained, so as to 
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endanger passersby upon the public streets and sidewalks, both owner and city may be 
joined as defendants. Cloud Co. Farm Bureau v. Board of City Commissioners of Co. of 
Cloud (1888), 40 Kan. 206, 19 P. 658; City of Topeka v. Sherwood oe 39 Kan. 
690, 18 P. 933.—Justin D. Hannen and James Motsy. 


NEGLIGENCE—Last Clear Chance— 

Charlie Sylvester, while intoxicated, stepped from the curb into the street in front of 
the defendant’s approaching automobile. He was struck and killed. His wife sued and 
the court submitted the case solely on the Last Clear Chance doctrine. The court’s instruc- 
tions were that under the doctrine defendant owed the deceased no duty to act unless the 
defendant actually discovered the deceased in peril. Decedent’s contributory negligence 
was still functioning at the time of the injury and barred plaintiff's recovery. Sylvester v. 
U-Drive-Em System, (Ark.), 90 S.W. (2d) 232. 

The Chief Justice and one other judge filed a strong dissent. They thought such a 
restricted application of the doctrine was tantamount to a return to the “horse and buggy 
days”. 

This holding makes it appropriate at this time to re-examine the nature of the Last 
Clear Chance doctrine. Historically the Last Clear Chance doctrine may be traced to 
Davies v. Mann, (1842) 10 M. & N. 546. It is said to be an exception to the rule that 
contributory negligence bars recovery. The doctrine is predicated either on the basis of 
the defendant’s act being the proximate cause of the injury, Davies v. Mann (1842), 
supra; Ry. v. Cooper, (1896) 57 Kan. 185, 45 Pac. 587; Dyerson v. U.P. Ry., (1906) 74 
Kan. 528, 87 Pac. 680; Harpert v. Atlanta Ry., (1907) 78 S.C. 536, 59 S.E. 644; Bodie v. 
Charleston & Ry., 61 S.C. 556, 39 S.E. 556 (1901); Teakle v. San Pedro, L.A. & S.L. R. 
Co., (1907) 32 Utah 276, 90 Pac. 402; Richmond v. Sacramento Valley R. Co., 18 Cal. 
351, or on the theory that defendant’s failure to act under such circumstances constitutes 
wilful, wanton or reckless conduct. Bohlen’s Studies on Law of Torts, p. 537; Cavanaugh 
v. B. & M. R.R., 76 N.H. 68, 79 Atl. 694 (1911); Smith v. N.E.S. R.R., (1894) 114 N. 
Car. 728, 19 S.E. 863; Cole v. Metro. St. Ry., (1906), 121 Mo. App. 605, 97 S.W. 555; 
Ry. v. Whipple, (1888) 39 Kan. 531, 18 Pac. 730; U.P. Ry. v. Cappier, (1903) 66 Kan. 
649, 72 Pac. 281, 69 A.L.R. 513; Rawitzer v. St. Paul City Ry. Co., (1904) 93 Minn. 84, 
100 N.W. 664. It is a device to re-instate the plaintiff's cause of action where normally 
his contributory negligence would bar recovery. 

The Kansas Court has defined and approved the doctrine. It is applied in situations 
where: (1) the plaintiff by his negligence has placed himself in a position of danger; 
(2) his negligence had ceased; (3) defendant saw plaintiff in a position of danger or by 
exercise of due care should have seen him in such position, and by the exercise of due 
care on his part had a clear chance to avoid the injury; (4) defendant failed to exercise 
due care; and (5) as a result of such failure plaintiff was injured. Goodman v. K.C. M. & 
S. Ry. Co., (1933) 137 Kan. 508, 21 Pac. (2d) 322; Leinbach v. Pickwick-Greyhound 
Line, (1933) 138 Kan. 50, 23 Pac. (2d) 449. There is substantial unanimity in court deci- 
sions as to the purposes of the doctrine and the reasons for it. However, a perusal of de- 
cisions under the doctrine shows that different results have been reached in different 
jurisdictions on essentially the same facts. Our problem here is simply to make a critical 
examination of the decisions and ascertain how these different results come about. 

It is submitted that all departures from the basic thought of the doctrine center on 
the question as to when a duty arises on part of the defendant to act. Fundamentally, 
courts have imposed that duty when the defendant actually discovered the plaintiff in 
peril. Morser v. Southern Pac. Co., (1924) 110 Ore. 9, 222 Pac. 736; Miller v. Sioux Falls 
Tr. Syst., (1921) 44 S. Dak. 405, 184 N.W. 233; Texas & N.O. Ry. Co. v. Adams, (1930) 
27 S.W. (2d) 331; Isaacs v. Toll, (1928), 131 Okla. 138, 267 Pac. 1049; Woloszynowski 
v. N.Y. Cent. R.R. Co., (1930) 254 N.Y. 206, 172 N.E. 471; Penn. R. Co. v. Swartzel 
(C. C. A.), (1927) 17 F. (2d) 869; Keller v. Ry. Co., 156 S.E. 50 (W. Va., 1930). Many 
courts, however, have felt that the duty to act should be imposed much sooner; and it is 
out of this feeling that the various modifications—such as the humanitarian doctrine and 
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others—have evolved. The courts have used two methods to impose the duty to act at 
an earlier time. 

By the first method, the duty is imposed not only upon actual discovery of plaintiff’s 
peril, but also at such a time, before actual discovery, as a compliance with a new duty 
to discover plaintiff's peril would have revealed his peril. This new view is followed by 
a majority of the courts. Teakle v. San Pedro, L.A. & S.L. R. Co., (1907) 32 Utah 276, 
go Pac. 402, 10 L.R.A. (N.S.) 486; Dent v. Bellows Falls St. R. Co., (1925) 95 Vt. 523, 
116 Atl. 83; Goodman v. K.C. M. & S. Ry. Co., 137 Kan. 508, 21 Pac. (2d) 322 (1933); 
Leinbach v. Pickwick-Greyhound Line, (1933) 138 Kan. 50, 23 Pac. (2d) 449; Sacks v. 
Conn. Co., (1929) 109 Conn. 221, 146 Atl. 494; Roy v. United Elect. Rys. Co., 153 Atl. 
369 (R.L, 1931); Leftridge v. Seattle (1924), 130 Wash. 541, 228 Pac. 302. A minority 
still follows the restricted view. The Arkansas case being noted follows definitely this 
minority view. 

Under both of the above views the courts uniformly agree that the duty to act arises 
when defendant actually discovered or should have discovered the plaintiff in peril. The 
thing which defendant must actually discover, or is under duty to discover, is the plain- 
tiff’s “peril”. What is “peril” under such circumstances? 

This leads us to a consideration of the second method by which courts have imposed 
the duty to act at an earlier time. The courts originally narrowly construed the meaning 
of “peril”, and allowed recovery under the Last Clear Chance doctrine only when the 
plaintiff was physically unable to extricate himself. French v. Grand Trunk R. Co., (1904) 
76 Vt. 441, 58 Atl. 722; Willey v. Boston & Maine R.R. Co., 72 Vt. 120, 47 Atl. 398. 
Under the more modern view, plaintiff is in “peril” when he is mentally unable to com- 
prehend the danger. When circumstances indicate that a person, because of his infancy, 
mental deficiency or for any other reason is oblivious to impending danger, that person 
is in peril and a duty to act on the part of the defendant arises at that time, although the 
plaintiff may be physically able to take care of himself. Cavanaugh v. Boston & M. R.R., 
(1911) 76 N.H. 68, 79 Atl. 694; Tullock v. Conn. Co., (1919) 94 Conn. 201, 108 Atl. 
556; Gunters v. Southern R. Co., (1920) 126 Va. 565, 101 S.E. 885; Chunn v. City & 
Suburban R. Co., (1907) 207 U.S. 302, 28 Sup. Ct. 63; Godfrey v. Vinson (1926), 215 
Ala. 166, 110 So. 113; Welsh v. Tri-City R. Co., (1910) 148 Towa 200, 126 N.W. 1118; 
Tempfer v. St. Ry. Co., (1913) 89 Kan. 374, 131 Pac. 592; Nickerson v. Traction Co., 
(1915) 94 Kan. 172, 146 Pac. 366; Harper on Torts, p. 307; Morlan v. Hutchinson, 116 
Kan. 86, 225 Pac. 739 (1924). Under this liberal view defendant’s duty to act arises much 
sooner than it does under the former more strict view. A duty is imposed upon the de- 
fendant to determine, from all the circumstances and from the actions of the plaintiff, 
whether “peril” exists and to act accordingly. This is the Kansas view. 

As we have seen, one of the requirements for the application of the Last Clear 
Chance doctrine is that the plaintiff's negligence must have ceased prior to the injury. 
The more liberal courts, including Kansas courts, have been quick to find that plaintiff's 
negligence had been spent in order that the doctrine might be applied. Juznick v. K.C. 
Southern R. Co. (1921), 109 Kan. 359, 199 Pac. 90; Tempfer v. St. Ry. Co., (1913) 89 
Kan. 374, 131 Pac. 592. 

One other requirement is laid down in some jurisdictions before the doctrine can 
apply. The strict interpretation insists that the defendant must have the present ability 
to avoid the accident. Mayfield v. K.C. Southern Ry. Co., 85 S.W. (2d) 116 (Mo., 1935); 
Alexander v. St. Louis-San Francisco Ry. Co., (1928) 289 Mo. 599, 4 S.W. (2d) 888; 
Carney v. Chicago, R.I. & P. Ry. Co., (1929) 323 Mo. 470, 23 S.W. (2d) 993; Todd v. 
St. Louis-San Francisco Ry. Co., 37 S.W. (2d) 557 (Mo. App., 1931); Restatement, Torts, 
§ 479. The modern liberal view penalizes the defendant for his antecedent negligence 
which incapacitates him from avoiding the injury when, but for such primary negligence, 
the defendant could have avoided injury to plaintiff. British Columbia Ry. Co. v. Loach, 
(1915) 1 A.C. 719; Lloyd v. Albemarle & R.R. Co., (1896) 118 N.C. 1010, 24 S.E. 805; 
Dent v. Bellows Falls Ry. Co., (1919) 95 Vt. 523, 116 Atl. 556—Tom Ise and Ricwarp 
Mu tins, University of Kansas Law School. 
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ATTRACTIVE NUISANCES—Theories of Liability— 


The plaintiff, a boy 13 years old, was injured by falling through the canvas covered 
skylight in a public ballroom owned and operated by defendant. There was a ladder lead- 
ing up into the attic through a hole; some men were working in the attic and the plain- 
tiff went up there. As he started toward them, he fell through the canvas that was stretched 
over the skylight. In the lower court, a directed verdict was given for the defendant. 
HELD, although it is the general rule that the owner of property owes no duty to 
mere trespassers to keep his property in safe condition, the law has pronounced an 
exception where attractive contrivances are maintained with the knowledge of the 
owner, alluring to children but inherently dangerous to them. It is want of ordinary care 
to maintain such premises and the questions of whether such a condition was inherently 
dangerous, what degree of intelligence a child possesses, etc., are questions for the jury 
to determine. There was sufficient evidence to go to the jury. Reversed. Doyle v. Pacific 
Electric Railway Co., (Cal., 1935) 51 Pac. (2d) 139. 

With the decision of Railway Co. v. Stout (1873), 17 Wallace 657, 21 L. Ed. 745, 
there developed the “turn-table cases”, and the inaptly named “attractive nuisance doc- 
trine.” Properly speaking, the cases involve no nuisance, because no one outside the 
property is affected. Commentary to Sec. 209, Tentative Draft, Restatement of Law of 
Torts. The doctrine has been limited and extended, applied and not applied, with much 
conflict resulting in the cases. 

There are two general theories upon which the courts impose liability on land-owners 
or possessors in such cases: (1) Liability based on the general negligence of the land- 
owner, making an exception to the general rule of “no duty owed to trespassers,” as in 
the instant case. (2) Liability based on implied invitation from the alluring nature of 
such condition, making the infant trespasser an “invitee”, thus reconciling the cases with 
the general rule. 

The first view seems the better, fixing liability on negligence. It follows that there 
is a duty upon the land-owner to refrain from maintaining any artificial condition on his 
land when ‘he knows, or should know, that children are likely to trespass there, that such 
condition involves an unreasonable risk of death or serious bodily harm to such children, 
that such children will not appreciate the risk or danger involved, if it would involve no 
unreasonable expense or serious impairment to the utility of the structure to remove 
such danger. 

The second theory was set forth and applied by Justice Holmes in United Zinc & 
Chemical Co. v. Britt, (1921) 258 U.S. 268, 65 L. Ed. 446, 264 Fed. 785. Recovery was 
denied because the pool of poisonous water in which the children were killed could not 
be seen from the road at the edge of the property, and therefore there was no allurement 
and no implied invitation. However, this case was criticized and probably over-ruled by 
Best v. U.S. (1934), 291 U.S. 411, 54 S. Ct. 487, 78 L. Ed. 882, returning! to the rule of 
the Stout case, supra. The case also held that the thing that injured need not necessarily 
be the thing that allured, in order to impose liability. See, also, accord: Nelson v. Mc- 
Lellan (1903), 31 Wash. 298, 71 Pac. 747; Mattcon v. Railroad Co. (1905), 95 Minn. 477, 
104 N.W. 443; Krachanake v. Acme Co. (1918), 175 N.C. 435, 95 S.E. 851; Butrick v. 
Snyder (1926), 236 Mich. 300, 210 N.W. 311; Faylor v. Mining Co. (1919), 45 Cal. App. 
194, 187 Pac. 101; U.P. R.R. Co. v. McDonald (1893), 152 U.S. 262; Foster v. Lusk et al 
(1917), 129 Ark. 1, 194 S.W. 855; South Bend v. Turner (1901), 156 Ind. 418, 60 N.E. 
271; Stark v. Holzclaw (1925), 90 Fla. 207, 105 So. 330; Traction Co. v. Stark (1920), 
74 Ind. App. 669, 127 N.E. 460; Meyer v. Light & Traction Co. (1912), 151 Wis. 279, 
138 N.W. 1008. Contra, Salt River Valley Water Users’ Assn. v. Compton (1932), 8 
Pac. (2d) 249 (Ariz.). 

Well known cases which do not accept the “attractive nuisance doctrine,” refusing 
to distinguish between adult and infant trespassers, include: Ryan v. Towar (1901), 128 
Mich. 463, 87 N.W. 644, 55 L.R.A. 310, 92 Am. St. Rep. 481; Frost v. Eastern R.R. 
(1886), 64 N.H. 220, 9 Atl. 790, 10 Am. St. Rep. 396; Nolan v. Railroad Co. (1885), 
53 Conn. 461; Daniels v. Railroad Co. (1891), 154 Mass. 349; Walsh v. Railroad Ca. 
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(1895), 145 N.Y. 301. For further citations, see M. O. Hudson: The Turntable Cases in 
the Federal Courts (1923), 36 Harv. L. Rev. 826, p. 856, note 103. 

The rule of the Stout case, supra, and Keffe v. Milwaukee & St. P. Ry. Co. (1875), 
21 Minn. 207, has been adopted and extended in Kansas. Kansas Central Ry. Co. v. Fitz- 
simmons (1879), 22 Kan. 687 (railway turntable); U.P. Ry. Co. v. Dunden (1887), 37 
Kan. 1, 14 Pac. 501 (turntable); Osage City v. Larkin (1888), 40 Kan. 206, 19 Pac. 658, 
10 Am. St. Rep. 186, 2 L.R.A. 56 (machinery in alley); Kinchlow v. Elevator Co. (1896), 
57 Kan. 374, 56 Pac. 703 (barrel of boiling water); Price v. Water Co. (1897), 58 Kan. 
551, 50 Pac. 450, 62 Am. St. Rep. 625 (water reservoirs); Biggs v. Barb Wire Co. (1899), 
60 Kan. 217, 56 Pac. 4, 44 L.R.A. 655 (power shaft to factory); Electric Light & Power 
Co. v. Healy (1902), 65 Kan. 798, 70 Pac. 884 (electric wires); Railroad Co. v. Matson 
(1904), 68 Kan. 815, 75 Pac. 503 (pile of wood on unsteady ground); Kansas City v. 
Siese (1905), 71 Kan. 283, 80 Pac. 626 (city pond); Osborn v. Santa Fe Ry. Co. (1912), 
86 Kan. 440, 121 Pac. 364 (abandoned roundhouse); Roman v. Leavenworth (1913), 
go Kan. 379, 133 Pac. 551 (city dump); Edwards v. Kansas City (1919), 104 Kan. 684, 
180 Pac. 271 (electric wires). For cases refusing recovery, see: Railroad Co. v. Bockoven 
(1894), 53 Kan. 279, 36 Pac. 322 (gate inside stockyards); Falkenberg v. Stout (1907), 
75 Kan. 172, 88 Pac. 874 (stone over hole in sidewalk); Harper v. Topeka (1914), 92 
Kan. 11, 139 Pac. 1018, 51 L.R.A. (N.S.) 1032 (frozen pond); Somerfield v. Land & 
Power Co. (1915), 93 Kan. 762, 145 Pac. 893 (unguarded canal); Gamble v. Oil Co. 
(1917), 100 Kan. 74, 163 Pac. 627, L.R.A. 1917D, 875 (moving truck); Pennington v. 
Prairie Oil Co. (1920), 106 Kan. 569, 189 Pac. 137 (pumping machinery); Zagar v. U.P. 
Ry. Co. (1923), 113 Kan. 240, 214 Pac. 107 (natural bluff); Gorman v. Rosedale (1925), 
118 Kan. 20, 234 Pac. 53 (artificial channel); Gilliland v. Topeka (1928), 124 Kan. 726, 
262 Pac. 493 (swimming pool); Swan v. Bathing Beach Co. (1931), 132 Kan. 61, 294 
Pac. 902 (swimming pool). 

There must be definite limitations to the doctrine. The courts generally require, pre- 
cedent to imposing liability, that: (1) The condition be artificial; (2) Known to the land- 
owner to be inherently dangerous and attractive to children, McKiddy v. Des Moines 
Elec. Co. (1926), 212 Iowa 225, 206 N.W. 815, Brinckley Car Co. v. Cooper (1901), 70 
Ark. 331, George v. Los Angeles Ry. Co. (1899), 126 Cal. 357; (3) That such danger is 
not comprehended by children—some courts say this is by reason of the contributory 
negligence of the children, but the better view is that there is no duty owing to children 
who are capable of comprehending the risk or danger—Bohlen on Torts, p. 190 et seq.; 
Restatement of the law of Torts, Sec. 339; and (4) That it would not be an unreasonable 
expense to the land-owner, nor serious impairment to the utility of the thing, to make it 
safe. C.B. & Q. Railroad v. Krayenbuhl (1902), 65 Neb. 889, 91 N.W. 880; Hart v. Mason 
City Brick Co. (1912), 154 Iowa 741; Brown v. Chesapeake & Ohio Ry. Co. (1909), 135 
Ky. 798; Polk v. Laurel Hill Cemetery Assn. (1918), 37 Cal. App. 624; Peters v. Bowman 
(1896), 115 Cal. 345, 47 Pac. 113; Liability of Landowners to Children Entering without 
Permission, by Prof. Jeremiah Smith, 11 Harv. L. Rev. 349, 434, and cases there cited. 

Properly limited, the doctrine is sound, and should be applied as in the instant Cali- 
fornia case; it should be recognized as an anomalous exception to the general rule of 
the duty owing by a land-owner to persons coming upon his property without permission, 
rather than distorted into a question of implied invitation. 

For other recent articles, see: 27 Ill. L. Rev. 459; 29 Ill. L. Rev. 253; 13 N.C.L. 
Rev. 340.—WituiaM F. Hazen, University of Kansas Law School. 


CONSTITUTIONAL LAW—The Newspaper Tax Case— 

In an action to enjoin the enforcement of an Act of the Louisiana Legislature impos- 
ing on all persons or corporations publishing advertising in newspapers or other publica- 
tions, with circulation of more than 20,000 copies per week, a license tax of 2% of the 
gross receipts of the business for the privilege of engaging in such business in Louisiana, 
the Supreme Court of the United States affirmed the granting of a permanent injunction, 
holding the tax to be unconstitutional as an abridgement of the freedom of the press un- 
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der the “due process” clause of the 14th Amendment. Grosjean, Supervisor of Public Ac- 
counts of Louisiana v. American Press Company (1936), 56 S. Ct. 444. 

In determining the validity of this tax the court examines the history of the struggle 
for the freedom of the press in order to find what was intended to be included within 
this guaranty. The court finds that, “The aim of the struggle was not to relieve taxpayers 
from a burden, but to establish and preserve the right of the English people to full in- 
formation in respect of the doings or misdoings of their government. Upon the cprrect- 
ness of this conclusion the very characterization of the exactions as ‘taxes on knowledge’ 
sheds a flood of corroborative light. In the ultimate an informed and enlightened public 
opinion was the thing at stake. . . It is impossible to concede that by the words ‘free- 
dom of the press’ the framers of the amendment intended to adopt merely the narrow 
view then reflected by the law of England that such freedom consisted only in immunity 
from previous censorship.” 

It cannot be contended that the immunity of the press is absolute, even from previous 
restraint. “When a nation is at war many things that might be said in time of peace are 
such a hindrance to its effort that their utterance will not be endured so long as men 
fight and that no court could regard them as protected by any constitutional right.” 
Schenck v. U.S. (1919), 249 US. 47, 39 S. Ct. 247, 63 L. Ed. 470. The courts have upheld 
acts prohibiting obscene or scandalous publications. On this subject the Kansas Court 
has said, “We entertain no doubt that the legislature has power to suppress this class of 
publications, without in any manner violating the constitutional liberties of the press.” 
In re Banks (1895), 56 Kan. 242, 42 Pac. 693. (For a further distinction as to legitimate 
control of publication see State v. Freeman (1936), 55 Pac. (2d) (Kans.) 362.) The state 
police power extends to the punishment of those abusing this freedom by utterances tend- 
ing to incite crime, disturb the public peace, or endanger the foundations of organized 
government (Criminal Syndicalism Acts). Gitlow v. N.Y., (1925) 268 U.S. 652, 45 S. 
Ct. 625, 69 L. Ed. 1138. Whitney v. California, (1927) 274 U.S. 357, 47 S. Ct. 641, 71 
L. Ed. 1095. Aside from these exceptions allowing some measure of previous resttaint 
there has always existed as a check upon unbridled abuse of the freedom of the press lia- 
bility attaching to civil or criminal libel. The exceptions serve to emphasize the purpose 
of the guaranty which is to secure free public discussion where such discussion might 
reasonably be thought to serve the public interest. 

The law is less clearly defined when there is an attempted regulation by use of the 
taxing power; however, when the subject matter is clearly within the taxing power the 
fact that regulation is effected is not material. A. Magnano Co. v. Hamilton (1934), 292 
USS. 40, 54 S. Ct. 599, 78 L. Ed. 1109.Taxation has been upheld as a means of enforcing 
police regulations. Preston v. Finley (1896), 72 Fed. 850; Thompson v. State (1884), 17 
Tex. App. 253. Newspapers have also been held subject to general property taxes for 
revenue purposes. In re Jager (1888), 29 S. Car. 438, 7 S.E. 605; Cowan v. Phillips 
(1898), 28 S.E. (N.C.) 961. Conceding that newspapers are to some extent subject to 
the taxing power, the question remains as to the ultimate scope of this power. It is a 
settled principle that classification for purpose of taxation “must be reasonable, not arbi- 
trary, and must rest upon some ground of difference having a fair and substantial rela- 
tion to the object of the legislation, so that all persons similarly circumstanced shall be 
treated alike.” Louisville Gas Co. v. Coleman (1928), 277 U.S. 32, 48 S. Ct. 423, 72 L. 
Ed. 770; Stewart Dry Goods Co. v. John B. Lewis et al. (1935), 294 U.S. 556, 55 S. Ct. 
525, 79 L. Ed. 1054. An application of this principle to a tax on newspapers is found in 
Thompson v. State, supra. 

The classification in the case at hand does not on the surface seem to be wholly 
without basis. Size as a material element in the basis of classification for taxation does 
not cause, for that reason alone, a statute to be invalid as a revenue measure. Pacific 
American Fisheries v. Territory of Alaska (1925), 269 U.S. 269, 46 S. Ct. 110, 70 L. Ed. 
270. But the courts will sometimes look beyond the face of the statute and take cogni- 
zance of the real purpose and effect of it. Fiske v. Kansas, (1927) 274 U.S. 380, 47 S. Ct. 
655, 71 L. Ed. 1108; Mugler v. Kansas (1887), 123 U.S. 623, 8 S. Ct. 273, 31 L. Ed. 
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205; Bailey v. Drexel Furniture Co., (1922) 259 U.S. 20, 42 S. Ct. 449, 66 L. Ed. 817; 
Hammer v. Dagenhart (1918), 247 U.S. 251, 38 S. Ct. 529, 62 L. Ed. 1101, 3 ALR, 
649, Ann. Cas. 1918E, 724. It would seem that this is what the court has done in the 
case under discussion. The court says, “The tax here involved is bad not because it takes 
money from the pockets of the appellees. If that were all, a wholly different question 
would be presented. It is bad because, in the light of its history and of its present setting, 
it is seen to be a deliberate and calculated device in a guise of a tax to limit the circula- 
tion of information to which the public is entitled in virtue of the constitutional guar- 
antees.” Again, “The form in which the tax is imposed is in itself suspicious. It is not 
measured or limited by the volume of advertisements. It is measured alone by the extent 
of circulation of the publication in which the advertisements are carried, with the plain 
purpose of penalizing the publishers and curtailing the circulation of a selected group 
of newspapers.” Freedom of the press includes not only the right to print but the right 
to distribute. To limit the field of circulation is to throttle expression. It is on this basis 
that the Act is found to be unconstitutional as an abridgement of the freedom of the press. 

Does the court mean to lay down as a general proposition that any act which in any 
way affects advertising as an incident of the newspaper business would be invalid, or 
merely that an act, designed, as was the Act in question, to effect a curtailment of the 
audience of newspapers, or of a particular class of newspapers, must be struck down as 
an invasion of the right of free expression? In another situation the Supreme Court has 
held that while it is settled that a state may not directly burden interstate commerce 
either by taxation or otherwise yet a tax that only indirectly affects the profits or returns 
from such commerce is not within the rule. This is well illustrated by an important re- 
cent decision. Pacific Telephone and Telegraph Co. v. Tax Commission (1936), 56 S. 
Ct. 522. By analogy, it would seem that a general, reasonable, non-discriminatory excise 
which would affect the distribution of news only indirectly if at all would be valid. 
“Certainly one cannot avoid a tax upon a taxable business by also engaging in a non 
taxable business.” Raley & Bros. v. Richardson (1924), 264 U.S. 157, 159, 444 S. Ct. 
256, 257, 68 L. Ed. 615.—Frep A. Mato and Roy H. Joxnson, University of Kansas 
Law School. 


wate —. WITHOUT DISCRIMINATION—As a Denial of Due Process 
° w— 4 

A suit was brought in the Federal District Court of North Dakota to enjoin a tax 
on petitioner’s property within that state with the assertion, among other issues, that the 
assessment was so high as to be “arbitrary and excessive” and to entitle it to relief under 
the Fourteenth Amendment of the Federal Constitution. It came before the Supreme 
Court of the United States on certiorari. Great Northern Railway Co. v. Weeks, 56 Sup. 
Ct. 426 (Feb. 3, 1936). 

From the evidence presented it would seem that the tax officials had arrived at the 
1932 assessed valuation by valuing petitioner’s property on the basis of the average of 
the composite market price of stock and bonds and capitalized income over a five- 
year period and apportioning the North Dakota taxable value on the basis of (1) 
miles of track, (2) physical property, (3) car and locomotive miles, (4) ton and pas- 
senger miles, (5) gross earnings. In each case using the amount within the state as 
set against the amount in petitioner’s entire system to determine the taxable value in 
that state. If a similar method had been used in the 1933 assessment then it would 
have been about 83% of the 1932 figure, whereas the 1933 assessment was fixed at 
less than one-sixth of one per cent lower. This slight decrease represented certain track- 
age taken up by petitioner in 1932. So the taxing officials in 1933 merely obntinued the 
assessed value for the previous year in order to meet the financial exigency, in spite of 
the decline in value of petitioner’s property. The Supreme Court upon this showing re- 
versed the decision of the lower court which denied the injunction to protect the peti- 
tioner from the payment of that portion of its tax which was levied upon the excess in 
value although the Court made no finding and the petitioner asserted no claim that there 
was any lack of uniformity in its assessment as compared with other property within the 
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state. Herein rests the importance of the case now under discussion, that for the first time 
the Supreme Court holds invalid a tax as a violation of the Fourteenth Amendment on 
the argument that the assessment is too high, without any showing that the assessment 
is discriminatory or that the petitioner is in any way bearing an undue share of the tax 
burden imposed on all property owners within the state. This decree was without preju- 
dice to a new evaluation for 1933 by the taxing authorities. 

The expenses of a governing unit do not decrease merely because the values of prop- 
erty decrease. In fact, during the present depression they have greatly increased. In rais- 
ing money by taxation to meet governmental! expenses the Constitution has declared that 
it must be done by a process which is uniform. and without discrimination. In order for 
a taxpayer to enjoin the collection of a tax the doctrine has usually been applied that 
relief would be granted, in such a situation as our present case, only when the valua- 
tion or the rate on the petitioner’s property was out of alignment with that fixed on the 
property of other persons within the same class as the petitioner. That failure to show 
a discriminatorily excessive and arbitrary rate or evaluation was enough to cause the peti- 
tion for injunction to fail has been long the established and often repeated rule. Sloman- 
Polk Co. v. City of Detroit, 261 Mich. 689, 247 N.W. 95, 87 A.L.R. 1294 (1933). Just 
what beneficial result is to be accomplished in our present case by departure from this 
rule is difficult to see. That railroads and certain other property is valued for taxation 
at a higher percentage of the value which they would bring on sale is generally admitted 
but heretofore the courts have required a taxpayer seeking injunction to show that he 
was individually discriminated against and his taxes disproportionately high before such 
relief would be granted. Rowley v. Chicago & N.W. Railway Co., 293 U.S. 102, 55 Sup. 
Ct. 55, 79 L. Ed. 222 (1934); Cumberland Coal Co. v. Board of Revision, 284 U.S. 23, 
52 Sup. Ct. 48, 76 L. Ed. 146 (1931); Sioux City Bridge Co. v. Dakota County, 260 U.S. 
441, 43 Sup. Ct. 190, 67 L. Ed. 340, 28 A.L.R. 979 (1922). To lower the valuation on ail 
property to the figure which it would bring at condemnation proceedings, the “true cash 
value” or some other “full and true value” which could be determined by the courts 
would mean a sharp drop in the income of our governmental units which must be met 
by an increase in the rate of taxation on the property at its new valuation or the estab- 
lishment of new forms of taxation. The result of this would be to establish the amount 
of money paid in the end by the taxpayer virtually at the same figure at which it was 
fixed before such a readjustment, simply because the expenditures of the tax unit are the 
same and this is the figure which must be met. Such a procedure does not strive to elim- 
inate the weaknesses and fallacies in our taxing system and would incur vast expense to 
our taxing units because of the great expenditure that is required for the evaluation of 
large sections of property as would necessarily be involved in order to once more estab- 
lish a uniform and non-discriminatory assessment. As was said in Kinnear v. King 
County, 124 Wash. 102, 213 Pac. 472 (1923), (affirmed on reargument, 127 Wash. 701, 
221 Pac. 340 [1923] ) in which the court dismissed a bill for an injunction in a case simi- 
lar to the present one: “To hold otherwise would transfer to the courts, already burdened 
with litigation, the duties of the assessor and the board of equalization, the officials under 
the laws of this state, authorized to determine the purpose of taxation.” See also, Collins 
v. King County, 80 Wash. 251, 141 Pac. 305 (1914). 

The functions performed by the taxing officials are quasi-judicial and it is well 
established that an assessment may have the quality and force of a legal judgment. Hagar 
v. Reclamation District, 111 U.S. 701, 4 Sup. Ct. 663, 28 L. Ed. 569 (1883); Gallup v. 
Schmidt, 183 U.S. 300, 22 Sup. Ct. 162, 46 L. Ed. 207 (1901); Londoner v. City & 
County of Denver, 210 U.S. 373, 23 Sup. Ct. 708, 52 L. Ed. 1103 (1907); Turner v. 
Wade, 254 U.S. 64, 41 Sup. Ct. 27, 65 L. Ed. 134 (1920). When we have established this 
then it should certainly follow that when it cannot be shown that state tax officials have 
done no more than to commit non-prejudicial error such error should not be reviewable 
by the courts. 

Taxes should certainly be subject to injunction when it is shown that there is dis- 
crimination which is systematic or repeated. Iowa-Des Moines Nat. Bank v. Bennett, 
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284 U.S. 239, 52 Sup. Ct. 133, 76 L. Ed. 265 (1931); Cumberland Coal Co. v. Board of 
Revision, 284 U.S. 23, 52 Sup. Ct. 48, 76 L. Ed. 146 (1931); Chicago G.W. R. Co. vy. 
Kendall, 266 U.S. 94, 45 Sup. Ct. 55, 69 L. Ed. 183 (1924); Sioux City Bridge Co. v. Da- 
kota County, 260 U.S. 441, 43 Sup. Ct. 190, 67 L. Ed. 340; 28 A.L.R. 979 (1922); Ray- 
mond v. Chicago Union Traction Co., 207 U.S. 20, 28 Sup. Ct. 7, 52 L. Ed. 78, 12 Ann. 
Cas. 757 (1907). But to carry the use of the injunction to the place where a tax is en- 
joined because the assessment is too high even though it is uniform and without dis- 
crimination is to exaggerate the function of equity and to disregard the basic purpose for 
which taxes are assessed, namely, to defray governmental expenses which go on in dis- 
regard of injunctions. 

It is difficult to distinguish the result in this case from another tax case recently 
decided by our Federal Supreme Court (Magnano Co. v. Hamilton, 292 U.S. 40, 54 
Sup. Ct. 599, 78 L. Ed. 1109 [1933] ), in which the court rejected the claim that a non- 
discriminatory but excessively high rate of taxation presented a Federal Constitutional 
question under the Fourteenth Amendment. The lowering of the assessment means the 
increase of the tax rate. Why, therefore, should an excessive but non-discriminatory assess- 
ment be subject to injunction while a non-discriminatory but excessive rate presents no 
constitutional question? It would seem that no greater harm was suffered by the peti- 
tioner in one case than in the other. 

As to just how far the Supreme Court will carry the doctrine of this case is, of course, 
still unknown, but it would seem that it has here opened the federal courts to a vast 
amount of litigation on the part of petitioners whose property is assessed in excess of its 
value in condemnation proceedings, but without discrimination against them as com- 
pared with other taxpayers. Because of this decision and the liberality of the Kansas laws 
(60-1121) it would seem that many actions may now be brought where previously no 
grounds for relief existed—Epcar I. Kina, Jr., Kansas University Law School. 


SALES—Implied Warranty of Quality—Food Furnished in a Restaurant— 

The plaintiff ate a ham-salad sandwich in defendant’s restaurant. A short time later 
she became ill from food poisoning. Plaintiff alleged that defendant sold the sandwich 
upon an implied warranty that it was wholesome and fit for immediate consumption. 
HELD, the plaintiff can recover because the transaction was a sale. The court also said, 
“We would be constrained to hold in this case that the defendant impliedly warranted 
the wholesomeness of the sandwich irrespective of whether the transaction in all its aspects 
should be treated as a sale. A sale is not the only transaction in which a warranty may 
be implied.” Stanfield v. Woolworth Co., 143 Kan. 117, 53 Pac. (2d) 878 (1936). 

May there be a recovery on the basis of implied warranty of fitness for consumption 
for injuries suffered from eating deleterious food in a restaurant? 

The weight of authority is to the effect that, in absence of statute, one serving food 
to be consumed immediately on the premises is neither an insurer of the fitness and whole- 
someness of the food served, nor liable upon an implied warranty thereof. 98 A.L.R. 687. 

These cases have followed the principle laid down in Parker v. Flint, 12 Mod. 254 
(1701). In that case it was said that the proprietor of a restaurant “utters” his food rather 
than sells it, that is, he furnishes not only food but a place to eat it, together with linen, 
silver, music, and other comforts. Cases following this rule refuse to allow recovery on 
basis of implied warranty and require a showing of negligence to support an action. 
Nisky v. Childs Co., 103 N.J. Law. 464, 50 A.L.R. 227, 135 Atl. 805 (1927); Valeri v. 
Pullman Co., 218 Fed. 519 (1914); Travis v. Louisville R.R., 183 Ala. 415, 62 So. 851 
(1913); Loucks v. Morley, 39 Cal. App. 570, 179 Pac. 529 (1919); Merrill v. Hodson, 
88 Conn. 314, 91 Atl. 533 (1914); Rowe v. Louisville R.R., 29 Ga. App. 15, 113 S.E. 
823 (1922); Bigelow v. Maine Central R.R., 110 Me. 105, 85 Atl. 396 (1913); Kenney 
v. Wong Len, 81 N.H. 427, 128 Atl. 343; Stell v. Townsends California Glace Fruits, 
138 Cal. App. 777, 28 Pac. (2d) 1077 (1934); Roseberry v. Wachter, 33 Del. 253, 138 
Atl. 273. See, also, 5 A.L.R. 1115; 35 A.L.R. 921; 50 A.L.R. 231; 98 A.L.R. 687; Beale, 
Innkeepers and Hotels, 169. 

But other cases assimilate the service of food in a restaurant or lunch room to a sale 
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of food by a retailer for consumption in the home of the buyer, and hold there is an 
implied warranty of fitness for consumption. Greenwood v. John Thompson Co., 213 
Ml. App. 371 (1919); Friend v. Childs Dining Hall Co., 231 Mass. 65, 120 N.E. 407, 5 
ALR. 1100 (1918); Smith v. Gerrish, 256 Mass. 183, 152 N.E. 318 (1926); Temple v. 
Keeler, 238 N.Y. 344, 144 N.E. 635 (1924); Leahy v. Essex Co., 164 App. Div. 903, 148 
N.Y.S. 1063 (1914); Muller v. Childs Co., 185 App. Div. 881, 171 N.Y.S. 541 (1918); 
Barrington v. Hotel Astor, 184 App. Div. 317, 171 N.Y.S. 840 (1918); Barringer v. Ocean 
S.S. Co., 240 Mass. 405, 134 N.E. 265 (1922); Race v. Krum, 222 N.Y. 410, 118 N.E. 
853, L.R.A. 1918F 1172 (1918); Bernstein v. Queens County Jockey Club, 222 App. 
Div. 191, 225 N.Y.S. 449 (1927); West v. Katsafanas, 107 Pa. Super. Ct. 118, 162 Atl. 
685 (1932); Rinaldi v. Mohican Co., 171 App. Div. 814, 157 N.Y.S. 561 (1916). 

It is really immaterial whether the transaction constitutes a sale, as we shall attempt 
to show. But if the question were material, it is difficult to see why some courts hold 
that when service is added to food there is no sale of the food. Whether the transaction 
is a sale should not be made to depend on whether the customer consumes it in the 
building or takes it with him, as it is held in the “automat,” luncheon-counter, and 
cafeteria cases. 

Courts have uniformly held that serving of liquors, game and adulterated foods at 
eating houses violates the statutes prohibiting the sale of such commodities. Common- 
wealth v. Worcester, 126 Mass. 256 (1879); State v. Lotti, 72 Vt. 115, 47 Atl. 392 (1900); 
Commonwealth v. Warren, 160 Mass. 533, 36 N.E. 308 (1894); People v. Clair, 221 
N.Y. 108, 116 N.E. 868, L.R.A. 1917F 766 (1917); Commonwealth v. Phoenix Hotel 
Co., 157 Ky. 180, 162 S.W. 823 (1914); State v. Wenzel, 72 N.H. 396, 56 Atl. 918 (1903); 
Savage v. State, 50 Tex. Crim. Rep. 199, 88 S.W. 351 (1905); Commonwealth v: Miller, 
131 Pa. St. 118, 18 Atl. 938 (1890). If it does constitute a sale in such cases, why isn’t 
it a sale of the other food consumed with it? 

But even if the transaction does not constitute a sale and title to the food consumed 
in a restaurant does not pass, it does not necessarily follow as many cases have held, that 
there cannot be a recovery on the basis of implied warranty. Williston On Sales, sec. 242b. 

Cases holding there can be no recovery discuss the matter in the field of sales. They 
examine the transaction to see if it constitutes a sale and if it does not they conclude there 
can be no recovery. It is believed this conclusion is erroneous. A warranty is simply a 
promise that certain goods shall conform to a certain standard or condition and in the 
nature of things such a promise may be attached to a contract of service as well as to a 
contract of sale. 

When people order food in a restaurant they expect it to be suitable for consumption 
and the proprietor so contracts. No matter what name be given to the contract it is an 
inherent condition that the food be fit for human use. 

The general rule is that a warranty of fitness of food is imposed on manufacturers 
and dealers. Parks v. Yost Pie Co., 93 Kan. 334, 144 Pac. 202, L.R.A. 1915C 179 (1914); 
Nexa Canning Co. v. Lehmann-Higginson Grocer Co., 70 Kan. 664, 79 Pac. 141, 70 
L.R.A. 623 (1905); Flessher v. Carstens Packing Co., 93 Wash. 48, 160 Pac. 14 (1916); 
Race v. Krum, 222 N.Y. 410, 118 N.E. 853 (1918); See, also, 24 R.C.L. 195. 

What is the fundamental basis of this rule? It is doubtless our policy that the life of 
the consumer should be protected. If we imply a warranty in the case of the manufac- 
turers and dealers there is even greater reason to do so in the case of the restaurateur. 
Here the purchase of the food and its preparation is wholly in the hands of the proprietor 
or his agents. The guest in a restaurant has to depend on their judgment and skill. To 
hold the grocer who sold a sealed can of food without opportunity for inspection while 
attaching no liability to the restaurant keeper who opens a can and serves the food is 
clearly inconsistent. The question of pure food is vital and the result ought to be the same 
where food is consumed in a restaurant as where it is sold by a retailer for immediate 
consumption.—Rosert J. Lewis, University of Kansas Law School. 
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A question of evidence rather recently decided by the Supreme Court of Kansas 
caused considerable publicity, due perhaps primarily to the principals in the case. I refer 
to the case of State v. Boyd, 140 Kan. 623, 38 Pac. 2nd 665. 

The facts in the case were rather simple. The defendant at the time was Treasurer 
of the State of Kansas. On September 9, 1933, he was arrested, charged with embezzle- 
ment of state funds. Upon the preliminary hearing of embezzlement, the state called a 
witness, who gave testimony adverse to the defendant. The witness was cross-examined 
at this preliminary hearing. From the testimony at the preliminary hearing a charge of 
the violation of R.S. 75-2415 “in that State Treasurer removed and permitted to be re- 
moved bonds placed in the State Treasury by a bank to secure its deposits of state funds” 
was instituted against the defendant. Subsequent to the preliminary hearing and prior to 
this proceeding, the witness, who had testified for the state in the preliminary hearing 
on the charge of embezzlement and who was subjected to cross-examination by the de- 
fense, died. The state, in the district court where the defendant was on trial for the viola- 
tion of the above statute, introduced this testimony of the deceased witness given at the 
preliminary hearing on the charge of embezzlement. The defense objected to its admis- 
sion. The trial court overruled this objection. The duty was upon the Supreme Court to 
determine if this was error. It was their opinion that no error had been committed in al- 
lowing the testimony to be introduced. The question then resolves itself to this, when 
and under what circumstances, if any, may the testimony of a deceased witness or an 
absent witness outside the jurisdiction of the court be admissible in a subsequent action. 

Before going into the opinion of the court, I wish to make this preliminary state- 
ment. I agree with the conclusion reached by the court. Their conclusion is in accord 
with the great weight of authority. But I do not agree with the manner in which the 
court arrived at their conclusion. Their authority is meager to say the least and in my 
opinion is not authority for the exact issue in the case. Having had only a meager intro- 
duction to the study of law, perhaps, yes, no doubt, I still read opinions with a layman’s 
point of view. Words and phrases still have rather a literal meaning to me. I have honest- 
ly attempted not to appear to be technical and raise a question over a point that would 
not be worthy of the consideration of a jurist. But when a man’s freedom is at stake, 
every material point should be given due deliberation and so, again, I say it is with hon- 
est intentions that I examine the opinion of State v. Boyd, supra. 

In support of the proposition that a deceased witness’s testimony can be introduced 
upon a subsequent trial, the court cites State v. Wilson, 24 Kan. 189, 36 Am. Rep. 257; 
State v. McManis, 129 Kan. 376, 282 Pac. 588, and Wigmore, 2nd ed., Vol. 3, page 64. 
Admittedly, the opinion does not attempt to overrule settled law or create new law. 
Therefore, the opinion is no stronger than its authority. I agree that two of the citations 
are authority, yes, convincing authority in support of the general rule hereinafter set out. 
I have very grave doubts whether the third citation, State v. McManis, supra, is even 
authority in support of the general rule. The question then arises, does State v. Boyd 
come within the general rule? It seems to me that the court did not decide this point in 
a clear and decisive manner. Again perhaps to a legal mind the case decides all of that 
and more too. 

The general rule is fairly well accepted to be that testimony of a deceased witness 
or an absent witness given upon a prior trial is not admissible unless the issue in such 
action was the same or substantially the same as the issue in the subsequent action, and 
that there is an identity of parties in both proceedings and the defendant had an ade- 
quate opportunity for cross-examination of the witness in the prior trial. On examina- 
tion of the authorities on the point of identity of issue, you will find the following phrases 
employed, “there must be an identity of issues in both actions,” “both causes of action 
must be the same,” “such testimony must arise out of the same transaction,” “the point 
in issue must be the same in both proceedings” and each case citing the other as authori- 
ty for the particular proposition laid down in each individual case. This only adds am- 
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biguity to uncertainty. I shall venture to say that few terms in law are as vague, convey 
less meaning, and have such a variety of meanings as the terms “cause of action,” “sub- 
ject of action,” and “same transaction.” When the court says the issues must be the same 
or substantially the same, what does it actually mean? What is an issue in an action at 
law? 

“An issue is a single, certain, and material point deducted by the pleadings of the 
parties, which is affirmed on the one side and denied on the other. The issue itself is 
upon a real material point in question between the parties.” Bouviers Law Dictionary, 
page 594- 

The rule that the issues should be the same is supported by sound and logical reason- 
ing. It is generally said that the real test of its admissibility depends upon whether the 
defendant has had an opportunity to cross-examine the witness. There need not be actual 
cross-examination. The rule is satisfied if opportunity for cross-examination is given. The 
right or opportunity to cross-examine the opposing witness is a fundamental right and 
any encroachment thereupon should be guarded. The value of cross-examination need 
not be gone into because it is not now on trial. If the issues are identical and the oppos- 
ing party has had an adequate opportunity to cross-examine the witness on the previous 
trial, then no harm is done to the defendant because of his inability to cross-examine the 
witness on the subsequent trial for such testimony would be offered for the same pur- 
pose in both actions. But if the issues were different upon the subsequent trial, not only 
would the defendant lack an adequate opportunity to cross-examine the witness but he 
would have no opportunity whatever to cross-examine the witness on the particular is- 
sues of such action. Therefore, whether the issues are the same or substantially so be- 
comes tremendously important, for upon this particular point the question of whether 
or not the defendant has had an adequate opportunity to cross-examine the witness is 
determined. 

Now, were the issues the same in the preliminary charge of embezzlement as the 
issues in the subsequent charge of violation of R.S. 75-2415 “in that the State Treasurer 
removed and permitted to be removed bonds placed in the State Treasury by a bank to 
secure its deposits of state funds?” If so, no error has been committed; if not, then a very 
grave error has been committed. The court did not seem to meet and discuss the point in 
a clear and decisive manner. If State v. Boyd is authority for the proposition that the is- 
sues in both trials are actually the same and not merely legalistically the same, then it js 
sound. But if it merely declares the issues to be the same, then I disagree. In other words, 
if the decision is authority for the proposition that if the facts in both actions are identi- 
cal or both actions arise out of the same transaction and therefore the testimony would 
be admissible, then I reaffirm my disagreement. Such would seem to be what it holds 
when they write “the same transaction is being inquired into in both proceedings.” But 
does it necessarily follow that the issues are the same because the same transaction is 
being inquired into in both proceedings? Thus the case of State v. McManis, 129 Kan. 
376, is cited. 

There the defendant was convicted on a charge of the violation of a liquor law. 
The testimony of one Hunter was permitted to be introduced in that action which had 
been given in a previous trial charging the defendant, McManis, with an attempt to bribe. 
The court’s weighty answer to this was “that the bribery story could not be understood 
unless the liquor story were told and the liquor story were not complete unless the bribery 
story were told.” Is this not authority for the proposition that if both actions arose out 
of the same transaction such testimony is admissible? Is it not tantamount to saying that 
if the facts are identical such testimony is admissible? Are the issues the same in a charge 
of an attempt to bribe as the issues in a charge for the viclation of a liquor statute? The 
question answers itself. Regardless of the courts’ eager desire to apprehend and convict 
those who traffic in liquor, rules of evidence should and must be followd. The opinion 
further says “so the identical subject was under investigation in both proceedings.” It 
goes on to say Hunter was under oath at the time he gave his testimony, that he met the 
defendant face to face and the defendant had an opportunity to cross-examine Hunter. 
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Granted, but all this matters not if the issues were different in the subsequent trial; if so, 
the defendant has not had any opportunity to cross-examine the witness. Therefore, 
Hunter’s testimony in the subsequent trial should have been excluded. 

22 C-J, p. 430, Sec. 515, seems to be particularly pertinent on this point. “It is in- 
cumbent on the party seeking to introduce evidence given at a former trial to show to 
the satisfaction of the court that the issue at the former trial was the same as the issue 
at the later trial. The reason for this requirement is that, in the absence of such idehtity 
of issue, the opportunity for cross-examination at the former trial would have been of 
little or no value. The requirement is satisfied where the issue on which the former evi- 
dence is offered is common in both cases and it is immaterial that the subject matter of 
the two actions is different. “Evidence is rejected where the issue is not common to both 
cases, although they concern the same subject matter and the fact to which the evidence 
relates is material in both actions.” 

As further authority, the case cites State v. Wilson, supra. This case is a classical 
example in support of the general rule in regard to the point under discussion. There 
the defendant was charged with assault with intent to kill. The assaulted complainant 
party testified in that action. An opportunity to cross-examine was given. Subsequently 
the assaulted party died. Consequently, the charge was changed to murder. Obviously 
the issues are the same in both actions. Both actions required the same amount of proof. 
Yes, the same identical proof. This case is authority and supports the general rule. This 
case does not lay down the rule that such testimony is admissible merely if it grows out 
of the same transaction or the facts are identical in both actions. 

Let us examine a few decisions in other jurisdictions. State v. Von Klein, an Oregon 
case, decided June 16, 1914, 142 Pac. 549, is apparently authority for the prosecution. 
There in a prosecution for polygamy the trial court permitted testimony of an absent 
witness who testified in a previous action of larceny between the same parties and it was 
upheld by the Supreme Court. But that decision is governed by a particular statute in 
that state which is as follows: “(8). . . .Testimony of a witness deceased or out of the 
state or unable to testify, given in a former action, suit, or proceeding, or trial thereof 
between the same parties, relating to the same matter.” Therefore, in the absence of a 
similar statute it can not be used as authority by the prosecution. 

In Dukes v. State of Miss., April 7, 1902, 31 So. 744, the testimony of a deceased 
witness was permitted in a murder charge while the charge in which the testimony was 
received was robbery. The test there applied was, did the defendant on the former trial 
have full opportunity to cross-examine the witness—the issue being substantially the 
same. A part of the opinion is as follows: “There is substantial merit in the contention 
that the issue on charge of robbery is not substantially the same, within the meaning of 
this rule of evidence, with the issue on charge of murder, although the plan inflicted in 
effecting the robbery was the same which caused the subsequent death.” 

The general rule stated differently is that the “offense charged was substantially the 
same so that the questions asked to make out one offense would be the same as those 
asked to make out the other, else the rule is not satisfied, and testimony is incompetent.” 

Is this a fair test of whether the issues are the same “can you suggest any question 
material on the one charge and not on the other?” 

The following may be found in Wigmore, 2nd ed., Vol. 3, p. 63, Sec. 1386: “A testi- 
monial statement may still not satisfy the Hearsay rule even where it has been made be- 
fore a tribunal or officer at which there was cross-examination, for which there must 
have been an opportunity, must have been an adequate one. Unless the issues were then 
the same as they are when the former statement is offered, the cross-examination would 
not have been directed to the same material point of investigation, and therefore could 
not have been an adequate test for exposing inaccuracies and falsehood.” 

Therefore, in conclusion, I repeat, if State v. Boyd is authority for the proposition 
that testimony given in a previous trial is admissible in a subsequent trial merely if it 
arises out of the same transaction or identical facts, then I doubt the soundness of that 
decision.—Jay Esco, Washburn Law School, ’36. 
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Honorable Richard J. Hopkins has ap- 
pointed A. M. Keene of Fort Scott as Ref- 
eree for the Third Kansas Federal District 
Bankruptcy Court to succeed Payne H. 
Ratner of Parsons, who recently resigned. 

* * * 

J. P. Stevenson, who has been studying 
law in the law office of Everett L. Baker of 
Lyons for the past two years, passed the 
bar examination in February and plans to 
establish an office in Lyons for the general 
practice of the law. Mr. Stevenson gradu- 
ated from Sterling College, took law school 
work at K.U. Law School, and the K.C. 
School of Law, finishing in Mr. Baker’s 
office. 

* * * 

Gene Coombs, who recently graduated 
from the K.U. Law School, is now asso- 
ciated in the practice of law with the firm 
of Long, Depew & Stanley in Wichita. 

* * * 

Charles A. Bowman of Kansas City has 
been appointed Veteran’s Representative for 
Kansas. The headquarters are situated at 
Topeka. Mr. Bowman will retain his law 
office in the Federal Reserve Building at 
Kansas City. 

* « 

L. G. Brown, who had practiced law at 
Arkansas City since 1893, died February 
9, 1936, of influenza. He had been county 
attorney at one time and raised a sharp 
question as to unsigned newspaper attacks 
cn candidates. 

* ¢ @ 

Quite a number of former Kansas law- 
yers are members of the bar of Washington 
County, Oklahoma. Their regular weekly 
luncheon at noon at Bartlesville, Oklahoma, 
began in 1921 with such function and has 
the longest record of any such in the Unit- 
ed States. Allan R. Shaw (K.U. Law, 1911) 
is president this year. At each meeting a 
member or visitor discusses a topic of pro- 
fessional interest. 

* * @ 

The Geary County Bar Association has 
offered to be host for the spring meeting 
of the Central Kansas Bar Association, at 
Junction City, Kan., and Matt Guilfoyle 
of Abilene, president of the Central Kansas 
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Bar Association, has announced that the 
invitation has been accepted. The time of 
the meeting and program will be deter- 
mined by the Geary County Bar, assisted 
by the following executive committee: R. 
H. Seeds, Abilene; I. M. Platt, Junction 
City; John Wheeler, Marion; Harry Sny- 
der, Council Grove. 

Lawyers from about ten counties of Cen- 
tral Kansas are expected to be in attend- 


ance. 
* * * 


Errett P. Scrivner of Kansas City acted 
as chairman of the recent American Le- 
gion Safety Week Campaign. 

* cd * 


Harry W. Hart of Wichita has been 
named by Charles E. Parr, president of the 
Wichita Chamber of Commerce, to direct 
the work of the Legislative Committee of 
the Chamber of Commerce this year. 

* * * 

James P. Fox of Kansas City has just 
recovered from a serious illness and is re- 
cuperating in Florida. His family has ac- 
companied him to the land of sunshine. 

* * * 

Wilmer B. Harms, Wichita attorney, has 
opened a law office at 310 Fourth National 
Bank Building, Wichita. Mr. Harms has 
been practicing in Wichita ten years and 
formerly was in the office of two county 
attorneys, W. J. Wertz and George Adams. 

* * * 


Kansas for some years past has main- 
tained several associations of district judges. 
The Southwest, Northwest and Northeast 
are oldest and are active. The Northeast 
meeting was held at Leavenworth, March 
28, with Judge E. L. Fischer and Judge 
W. M. Benton, both of Kansas City, acting 
as president and secretary. Judges A. H. 
Wendorff, W. H. McCamish, L. F. Day 
and F, F. Ryan were present in addition 
to the officers named. Judges C. A. Miller 
and G. A. Roberds were detained. A tur- 
key dinner was enjoyed at Judge Wen- 


dorff’s home. 
e * 


* 

Mrs. E. R. Thorpe, widow of E. R. 
Thorpe of Lakin, who died last August, 
passed away recently. Mrs. Thorpe had 
been in poor health for a number of years. 
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C. E. Beymer continues the practice of 
law of the firm of Thorpe & Beymer at 
Lakin, and has recently taken in his son, 
j. Elton Beymer, as his partner in the ab- 


stracting business. 
* * * 


Judge C. B. Daughters celebrated his 
88th birthday at his home in Manhattan on 
March 20. Judge Daughters gave up his 
office, moving his library to his home, on 
account of the cold weather in January and 
February, but the second week in March 
participated in three cases, driving to West- 
moreland for one of them. He has just 
commenced his sixtieth year of law prac- 
tice in Kansas. 

* * * 

The Northwest Bar Association of Kan- 
sas will meet at Goodland on Saturday, 
June 13, 1936. W. D. Vance of Belleville 
is president, and E. E. Euwer of Goodland 
is vice-president. 

* * * 

Mayor Don C. McCombs of Kansas City 
recently appointed Chester H. Loughbom, 
a former deputy Wyandotte Coynty Attor- 
ney, director of criminal investigation for 
the Kansas City, Kansas, Police Depart- 
ment, a new position created by special 
ordinance recently. 

* * * 


A daughter was born to Mr. and Mrs. 
Steve W. Church of Johnson on February 
26, 1936, and the following clever an- 
nouncement of the birth was sent out: 


The United Churches 
of the City of Johnson, Kansas, 
hereby announce the presence of 
a little Church, denominated 
BARBARA ANN 
and dating from the 26th day of 
February, 1936 
8 lbs. 344 ozs. 


Mr. Church, who is a brother of Bert 
E. Church of Wellington, is a partner of 
R. J. Shetler in the practice of law at John- 
son. 

* * 

George Hondros, a recent graduate of 
the University of Oklahoma Law School, 
is now associated with the law firm of 
Wall, Winsor & Boyer in Wichita. 
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W. T. Frazier of Berkeley, California, 
who practiced law at Salina from 1886 to 
1890, has been visiting in Salina recently, 

* * * 


Blake A. Williamson of Kansas City is 
being mentioned as a Republican candi- 
date for state senator. At present, Mr. Wil- 
liamson is representative in the state legis- 


lature. 
e * * 


Judge Herbert O. Caster, a Kansas law- 
yer who became one of the chief execu- 
tives of Henry L. Doherty & Company, 
died April 14, 1936, in New York City. 
Judge Caster, prior to joining the Doherty 
organization, had been counsel for the Kan- 
sas Public Utilities Commission. He was 
in the middle sixties, and is survived by 
his wife and two daughters, Mrs. Edward 
F. Walsh, Jr., of Kansas City and Miss 
Mary Caster of New York. 

Judge Caster’s boyhood was spent in 
Oberlin, Kan., where he returned from Ot- 
tawa University to teach school. While 
county superintendent, he studied law and 
had a substantial legal career in prospect 
when he turned to the utility business. 

* * * 


Wm. C. Norton, a recent graduate of 
the K.U. Law School, is now practicing 
law with Ben F. Alford in Wichita. 


Judge O. P. Fuller, at the instigation of 
the Cowley County Bar Association, is at 
this time considering the adoption of a 
rather complete set of rules for the rgth 
Judicial District. The rules, if and when 
adopted, will be incorporated into and 
made a part of each Bar Docket. 


A new partnership was recently formed 
in Wichita by C. H. Brooks, Howard T. 
Fleeson and Fred W. Aley, under the firm 
name of Brooks, Fleeson & Aley. Mr. 
Brooks and Mr. Fleeson were formerly as- 
sociated together with Willard Brooks, who 
was fatally injured in an automobile acci- 
dent early this year. More recently the firms 
were known as Brooks & Brooks and Flee- 
son & Aley, and the new partnership again 
consolidates the two firms. Carl G. Tebbe, 
Wayne Coulson and Paul R. Kitch are as- 
sociates. 
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The editors of Shepard’s Citations (Kan- 
sas issue) will hereafter list the citations 
as found in the Bulletins of the Judicial 
Council of Kansas to Kansas cases, begin- 
ning with the August, 1936, number of 
Kansas Citations. 

* * * 

Mr. A. M. French of Concordia has been 
ill and confined to his home since Novem- 
ber 18, 1935. Max White, formerly of the 
office of R. L. Postlewaite of Mankato, 
Kan., is assisting him during his absence. 
It is understood that Mr. French will be 
at his office after May 1. 

* * * 

Mrs. Sarah B. Smith died at Salina, Kan., 
January 4, 1936. Burial was at Cawker City 
to which place Mrs. Smith came in 1871 
as a member of a colony from Pennsyl- 
vania. With a group of women who were 
to join their husbands, she went by train 
to Russell, then by ox team to Mitchell 
County, where she taught school and took 
up a homestead, though planning at first 
to remain only a few weeks. After a trip 
East, she came back and in 1873 met and 
married a young lawyer, Clark A. Smith, 
at Cawker City. Mr. Smith later became 
judge of the 15th District, and Justice of 
the Supreme Court of Kansas. After his 
death in 1921 the family moved to Salina, 
where one son, Omer D. Smith, resides. 
Another son, Matt A. Smith, lives in Kan- 
sas City, Missouri. 

* * «@ 

Clyde L. Short of Concordia died on 
February 27, 1936. A memorial service was 
had for him in the District Court of Cloud 
County, Kan., on April 6, 1936. The fol- 
lowing are the resolution adopted and the 
eulogy delivered by C. L. Hunt of Con- 
cordia: 


RESOLUTION OF SYMPATHY 


Whereas, It has pleased the Almighty to 
remove from our midst, by death, our 
esteemed friend and co-laborer, the Hon. 
Clyde L. Short, who has for many years 
occupied a prominent rank in our midst, 
maintaining under all circumstances a char- 
acter untarnished, and a reputation above 
reproach. 

Therefore, Resolved, That in the death 
of Brother Short we have sustained the loss 
of a friend whose fellowship it was an 
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honor and a pleasure to enjoy; that we 
bear willing testimony to his many vir- 
tues, to his unquestioned probity and stain- 
less life; that we offer to his bereaved fami- 
ly and mourning friends, over whom sorrow 
has hung her sable mantle, our heartfelt 
condolence, and pray that infinite goodness 
may bring speedy relief to their burdened 
hearts and inspire them with the consola- 
tions that Hope in futurity and Faith in 
God give even in the shadow of the Tomb. 
Resolved, That a copy of these resolu- 
tions properly engrossed be presented to 
the family of our deceased friend. 
—Resolution Committee. 


Sadly enough I make formal observa- 
tion in court of the death of Clyde L. Short, 
for over twenty years a member of this 
Bar. 

Clyde was born in Indiana in 1883. He 
came to Concordia as a child and died 
here on February 27, 1936. He wedded 
Miss Nina Fell, a Concordia girl, who with 
their daughters, Mary and Elizabeth, sur- 
vive him. 

Soon after his graduation from high 
school he took a position as stenographer 
in the law office of Park B. Pulsifer and 
then began his study of the law and its 
practice. While wrestling with the prob- 
lems of substantive law, he was learning 
the intricate details of procedure, so he 
knew well the method of welding these 
into the necessary composite for the suc- 
cessful practice of his profession. Hence, 
when his time came for admission to the 
Bar in January, 1916, he was mentally 
equipped and adequately trained for the 
practice. He continued his professional ca- 
reer in the same office until the death of 
Mr. Pulsifer, and then carried on alone. 
Strange it seems that the last two names 
stricken from the roll of our living Bar 
were those of one of the outstanding law 
firms of Northern Kansas. 

He was clean and upright in the prac- 
tice—courteous alike to court and counsel. 
Professional promises were inviolate, and 
his fidelity to clients was unquestioned. His 
thoughts were more of earning fees than 
gaining them, and like the good advocate, 
as has been aptly said, refused “to plead 
that cause wherein his tongue must be 
confuted by his conscience.” His work was 
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methodical and orderly to the highest de- 
gree. Quick thinking, ample preparation 
and natural ability made of him a formida- 
ble antagonist in the forum. His wit was 
quick but never trenchant. From close as- 
sociation with him for some fifteen years 
J am sure I know these things. 

It is the priceless privilege of the law- 
yer to lend aid to friends and the needy. 
From this comes more satisfying recom- 
pense than the acquisition of money. Clyde 
was more than ordinarily indulgent in 
helping those who needed him. 

On this occasion we are moved more to 
view his professional life than etch his 
other activities, but it would be most un- 
fair to speak of him only as a lawyer, busy 
in his office or in the court room. He loved 
his home; he was highly devoted to his 
family and indulged them lavishly. These 
things are unforgettable. 

We cannot repress the thought that his 
passing was untimely. It seems to us there 
were so many years ahead for him to do 
the many things he so much wished to do. 
Yet, there is much comfort in the words 
spoken at the last rites: “The Master Wea- 
ver said, ‘Your work is done—the tapestry 
is finished.’ ” 


Lloyd S. Miller, who was serving his 
second term as county attorney of Brown 
County, recently resigned to take charge 
of the Kansas office of The American Tele- 
phone and Telegraph Company at Topeka. 
Mr. and Mrs. Miller have moved to To- 
peka, but Mr. Miller is still retaining his 
office at Hiawatha. He has taken into the 
office Mrs. Robert Reynolds, who until her 
recent marriage to the son of Mayor New- 
ton Reynolds of Hiawatha, was known as 
Elise Lambertson, daughter of Congress- 
man and Mrs. W. P. Lambertson of Fair- 
view. On his graduation from Washburn 
College this spring, a younger brother ‘of 
Lloyd S. Miller will also become a mem- 
ber of the firm. 

Judge C. W. Ryan appointed Roy V. 
Nelson of Hiawatha county attorney to fill 
the vacancy created by the resignation of 
Mr. Miller. Mr. Nelson has had both legal 
experience and experience as a banker in 
Kansas City and with the Morrill & Janes 
Bank at Hiawatha. 


From Ashland in Clark County comes 
the following interesting item: “We have. 
n’t had a jury case in the district court here 
since a year ago February. At the Febru- 
ary, 1936, term of court there was not a 
single criminal case on the docket, for the 
first time, I believe, in the history of the 
county.” 

* * @ 

S. M. Brewster, former United States 
District Attorney, passed away in Topeka 
on March 6, 1936. At the time of his death, 
Mr. Brewster was a member of the well- 
known law firm of Wheeler, Brewster & 
Hunt of Topeka. 

Mr. Brewster was one of the ablest and 
most distinguished lawyers in Kansas. He 
came from a family of lawyers and could 
trace his ancestry back to the Mayflower. 
He was born in Doniphan County June 
19, 1870, and was educated at Highland 
College and took his law course at Wash- 
burn College. 

For many years Mr. Brewster filled the 
office of County Attorney in Doniphan 
County. He served a term in the state 
senate and two terms in the lower house 
of the legislature. He was Assistant Attor- 
ney General of the State of Kansas from 
IgII to 1915 and this was followed by his 
election as Attorney General, which office 
he filled for four years. In 1930 he was 
appointed United States District Attorney 
for the District of Kansas. His death is a 
great loss to the profession of which he 
was so long a distinguished and successful 
member. 

Mr. Brewster is survived by his widow, 
two sons, Arthur and G. M. Brewster, and 
three daughters, Mrs. Evan Morgan, Mrs. 
Fred Flecker and Mrs. James Dolman. 

* * * 


Professor J. P. Cady of the University 
of Kansas was the principal speaker at the 
recent meeting of the Bar Association at 
Garnett, speaking on “The Uses of Air.” 


The firm of Todd, Ralston & Gore of 
Wichita has dissolved partnership. Hon. 
Arnold C. Todd and Ralph Gore are now 
practicing law under the firm name of 
Todd & Gore with offices in the Fourth 
National Bank Building, and Julian E. 
Ralston has his offices in the Beacon Build- 


ing. 
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W. P. Campbell was born in Pulaski 
County, Kentucky, February 18, 1845. He 
enlisted in the First Kentucky Cavalry as 
a musician in 1861, at the age of sixteen; 
re-enlisted as a private in 1862 in the Sixth 
Kentucky Cavalry; was a prisoner of war 
for six months in Belle Isle, near Rich- 
mond, Virginia, and when discharged re- 
joined his regiment. At the close of the 
Civil War he was mustered out as a Ser- 
geant Major —highest ranking non-com- 
missioned officer. He was admitted to the 
Bar in Pulaski County, Kentucky, Octo- 
ber 10, 1866. In 1869 he married Miss 
Mary Katharine Barnes, daughter of a dis- 
tinguished lawyer of Kentucky. In April, 
1869, with his young wife he arrived in 
Leavenworth, Kansas, and in the same year 
began the practice of law in El Dorado. 

He was appointed County Attorney of 
Butler County by Governor Harvey. He 
was elected to the legislature from that 
county, but declined to serve; was appoint- 
ed judge of the newly created Thirteenth 
Judicial District in 1872; served until 1881; 
was appointed city attorney of Wichita, 
and later assistant attorney general to en- 
force law in said city; was Judge Advocate 
of the Grand Army of the Republic, De- 
partment of Kansas; was Department Com- 
mander of this organization of soldiers of 
the Civil War, and a life member of the 
National Encampment. Before his death 
at the age of ninety-one, he was the last 
surviving member of the once powerful 
Garfield Post of Wichita. He was one of 
the founders of the city library and Gar- 
field University, now Friends. 

At ninety-one, his physical remnant left 
us; his indomitable will and determination 
to carry on were reversed by the Supreme 
Judge over all; and he departed. But so 
long as Kansas continues its present gov- 
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ernment, its citizens will be subjected to 
his influence, for he materially assisted in 
developing and establishing the laws of the 
growing state. His judicial pronounce- 
ments, rendered from the bench of the old 
Thirteenth District, numerous of which 
were over untraversed fields of jurispru- 
dence, were bold, pointed and precedential, 
and many of them, as reviewed in the 
Kansas Reports from 10 to 24 inclusive, re- 
tain their effectiveness today. 

As a judge, he never wavered in his 
determination to establish justice for all, 
of whatever station in life, as he interpret- 
ed that justice to be. If he erred in the 
eyes of the appellate court, he took his de- 
feat with resignation, in the manner of the 
good lawyer and soldier that he was; sel- 
dom, however, conceding any error in his 
adjudications. 

Fighting as a prosecutor, without giving 
quarter, he unflinchingly met the criticism 
and opposition of his enemies; for to him, 
the law was to be enforced, regardless of 
how his personal opinions may have been 
outraged by its existence. Thus, as county 
attorney, city attorney and assistant attor- 
ney general, he became the personification 
of that unyielding tenacity and adroit 
strategy which made of him a worthy and 
respected opponent, and gained for him the 
characteristic appellation of “Tiger Bill”. 

Always championing the cause of the 
underprivileged and less fortunate, he was 
ever ready, as an individual, to assist them 
in their misfortunes, and to do battle in 
their behalf. His human qualities constant- 
iy displayed themselves in these activities; 
in his love of nature, of the arts, and of 
his home; and endeared him, as a friend, 
to those who came to understand his un- 
usual personality—Fred M. Field, Secre- 
tary, The Wichita Bar Association. 
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When abolition of general verdicts by juries was suggested as a topic of thought and discussion 
by the Bar of Kansas it was a pure guess as to how much interest would be shown. It has been 
startling to note the quick and decided reaction. 

Two other subjects were mentioned in February chats, neither of which caused so much as a 
ripple. One was instructions after the argument. Attorneys reading of recent cases tried in the cast 
must have noted that these instructions are the last consideration of juries before retiring. Should 
attorneys argue the law or should they be confined to the facts? Is there any reason why a district 
judge should not be sufficiently familiar with the law to instruct orally? Consider the judges’ 
summation of the recent New York murder case in which he addressed the jury for about two hours. 

The other question was whether judges as in England should select the jurors. Who should be 
responsible for securing a satisfactory jury? The judge or the attorney? There is a lot to be said on 
this question but probably we are not ready in Kansas to give much attention to it. Certainly no one 
has seen fit to express a written opinion for the Bar Journal. 

Now we will close the matter of general verdicts so far as “Chats” is concerned. 

Bruce Mack of Syracuse: “While there is a growing sentiment in our profession to abolish the 
jury system, it appears advisable to first attempt to eliminate the evils growing out of it and if 
possible to retain its good features before destroying it entirely. The abolition of the general verdict and 
the substitution in its place of a form of special findings of ultimate facts, to which the court could 
apply the law, should go a long ways in remedying the situation. 

“Doubtless a juror who is conscientious could reach a better verdict if guided by definitely 
propounded questions, than by having to make a decision after wading through voluminous legal 
phraseology and cumbersome rules and exceptions as are prevalent in our present court’s instructions. 

“At the outset, our code of procedure needs revision; and this opinion of Justice Burch seems 
to point a way toward a sensible reform that might eventually place jury trials again in favorable 
standing with the profession and the public in general. I heartily endorse such alterations as were 
suggested by the opinion.” 

J. S. Simmons, Hutchinson: “My idea is this: Abolish the jury entirely. We all know that the 
weighing of evidence is a trained man’s job and in addition to this it is impossible to eradicate 
prejudice from a jury. Every one of us who try damage suits know how strong this prejudice is. 
Every extra child rightly handled in the court room in a damage suit for the death of a father is 
worth from $1,000 to $5,000. If our client is guilty we get as low a class of jurymen as we can and 
are often mighty successful along this line. The law recognizes this element of prejudice by demanding 
that the matter of whether the defendant has insurance or not shall be kept away from the jury. 

“There is not one of us who would ask twelve men to decide the evidence as to some weighty 
business matter about which they knew nothing except what someone told them. We would try to find 
men who were trained somewhat in weighing evidence. 

“It is not necessary in abolishing the jury to get away from the human element. Have the judge 
or some other proper party appoint three or four substantial, clear headed business men as Proctors in 
each county. In connection with the setting of the docket let the court name two of these Proctors 
to sit with him, the selection being open to reasonable objections from either side. Let the Judge’s 
opinion on the law govern of course and in case of a disagreement as to the facts, the judgment of 
any two of the three would decide the matter. Abolish some of the restrictions on hearsay evidence 
and possibly modify the rules of evidence in other ways. 

“Justice would be better served. Time and expense would be saved by this kind of an arrangement.” 

John O. Morse, Mound City; “I have never considered this question before and do not feel that 
I have given it enough thought for my opinion to be of much value. 

“My judgment however is that we would not advance the cause of justice by the abolition of the 
general verdict. Many cases are tried where the issue is so simple that the general verdict can be 
reached without any complications. In cases where issue is to be determined by a number of independent 
facts, either side has the right now to submit special questions. 
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“My observation is that our present method of submitting cases to the jury works about as 
satisfactorily as we can make it.” 

W. R. Hazen, Topeka: “Much meritorious matters of fact and conclusions of law can be produced 
ro and con. But the hazard of such radical change is too great for mere experiment or superficial 


investigation. . 

“A discussion of any established practice or court procedure is an omen of great and good results. 
An erroneous ruling of court unrestrained or unchallenged is susceptible of great and irreparable injury. 

“In comparatively recent years as appears from some decisions, ‘a case may become a public nuisance’ 
by reason of the number of times it has appeared by appeal, and for such reason ended, regardless of 
the merits of the case then pending. 

“Such doctrine, I believe every lawyer will agree, is without reason, justification or excuse unless 
the court as a part of the opinion, finds and shows in the opinion, that prior appeals were without 
reasonable grounds and the pending appeal without merit. 

“I hope some bar association, for the good of the profession, will have the courage to bring 
before its forum for discussion the merits of such doctrine.” 

Leon W. Lundblade, Beloit, “I am heartily in accord with the ideas of Justice Burch. I have long 
believed that our code of civil procedure, especially in regard to trials, was inadequate. In absence of 
the jury, the court even though not requested, should make special findings of facts and conclusions 
of law. While it is true counsel can force the court to make such findings upon timely application 
it is also true that at times when such application is not made a general verdict is rendered and not 
even an oral decision rendered by the court and made a matter of record. In such cases upon appeal, 
presumptions are taken into effect by the Supreme Court upon appeals which are unfounded, and the 
results are a reversal or affirmance of the decision which is unjust. 

“Under the present system, due to submitting of special questions and a general verdict and the 
power of the court to set aside the general verdict when inconsistent with answers to special questions, 
the jury, in a majority of case is a needless expense. If the suggestions of Justice Burch are not 
carried out in full, at least, under our present code a modification should be made in jury cases 
requiring the jury to render a general verdict and the court upon rendering judgment upon the 
verdict of the jury, to make special findings of fact and conclusions of law and file same as a record 
in the case. 

“As stated there is no question in my mind that the procedure as provided by our code at the 
present time is very unsatisfactory, both to bench and bar as well as members of the jury and litigants.” 

A. M. Keene, Fort Scott: “Personally I feel that it is much better and safer to try any case before 
a competent and honest court (and my experience is that all courts are honest) than to try a case 
before a jury. 

“A jury is demanded by a litigant where some undue advantage is sought through sympathy 
or prejudice against some corporation for damages, and I think the experience of any lawyer is that 
in an action for damages against a driver of an automobile a jury is much more liable to render a 
verdict for a party claiming to have been damaged and also to render a larger verdict if the jury 
has the slightest indication or belief that some indemnity company is back of the defense. A court 
is better qualified to analyze the fact than a jury. 

“When a jury renders a general verdict and special questions are asked, a jury ordinarily makes 
a special effort to answer the questions in such a way as to support the verdict, and if a jury had 
nothing to do with the general verdict it would be more likely in my judgment to find the true facts. 

C. M. Holmquist, Hays: “Am heartily in favor of placing a millstone around their neck. This 
matter will receive careful attention at our bar luncheon on March 23rd.” 

There you have it pro and con and con and pro. Approved in toto, rejected in toto, modified, 
altered, changed. Maybe it would be possible to get a better cross section of the opinion of attorneys 
of Kansas on abolition of general verdicts but I doubt it. More opinions would doubtless continue the 
general average of ideas. In this connection let me thank you for the many frank and approving 
opinions of ‘“‘Chats”. Modesty caused me to leave out that portion of your letters. Maybe sometime, a long 
time off, it might be that these would be gathered together and printed. 

Now for a sort of summation of what has been said. Perhaps it will add nothing, certainly it will 
change nothing. But your interest warrants the effort, however poorly done. 

Have you noticed how often has crept in some pertinent objection to our present code of civil 
procedure? Has it struck you how many attorneys, comparatively, want more findings of fact and 
conclusions of law? As I look at the number and volume of briefs and suggested findings now 
reposing on my desk awaiting judicial action I am appalled. But more are wanted. More. It reminds 
cne of a learned Kansas judge, now retired, who used to say “I will let you waive a jury if you will 
waive findings of fact and conclusions of law.” 

On a viva voce vote the ayes have it in favor of ending the general verdict. It seems there is 
a decided majority of that opinion. Opposed to them is a strong minority just as positive that the 
present jury system is a better plan. How much they are swayed by the usual conservativeness of 
attorneys cannot be said. Professional men are slow to welcome change. For that reason the heavy 
affirmative vote is the more striking. Then there is another strong minority in favor of change but 
who favor doing away with juries entirely. The suggested change ranges from requiring the trial 
judge to make the findings to the Proctor system suggested by Mr. Simmons. Although tried elsewhere 
the proctor system would be a decided innovation in Kansas. Would you not like to hear him discuss 
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this further? Strangely enough there has been almost a dead silence on the idea of having three 
judges sit in all cases instead of juries. 

Throughout the opinions of those asking change runs the idea of incompetence of jurors to 
understand complicated instructions and apply them to facts. Along with that is a determined position 
that jurors favor plaintiffs in damage actions especially where insurance companies may be involved, 
In connection with that let us ask one question, “In how many cases do jurors fail to recognize that 
insurance companies are involved and if they usually do why not make the insurance company the 
real defendant?” Then there are those who cannot see the human element taken away from trials, this 
element being supplied by the jurors. 

Concluding, is it not fair to say that most attorneys would like to see a change in the jury system, 
by limiting the powers of jurors, and increasing the powers and duties of the judges? With this in 
mind perhaps the State Bar Association would do well to take some action along that line. 
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